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CUESTIONS PRESENTED 


Whether, in the light of the recent Supreme Court de- 
cisions in Grosso, Haynes and Marchetti, appellant's | 
Pifth Amendment privilege against self-incrimination | 
bers his prosecution for acquiring marihuana without | 
payment of the $100 per ounce excise tax, where pey- 
ment o£ such tex would have required the obtaining of 
an officiel order form and the furnishing of details of 
the transaction to the Internal Revenue Service for insg- 
pection by marihuane law enforcement officials of all | 
jurisdictions, thus exposing appellant to a real threat 
of criminal prosecution under federal, state and District 
of Columbia statutes? 


Whether eppellant's Fifth Amendment privilege similarly 
bers his prosecution for transferring marihuana other | 
then pursuent to an official order form of the transferee, 
where eppellant could not comply with the order form re- 
quirer.ent without the furnishing of the same type of in- 
criminating details es in the previous question? 


Whether the Marihuana Tax Act may first be administre— 
tively applied to make impossible the obtaining of an 
order form end the voluntary payment of the $100 per 
ounce tax where the proposed trensaction violates appli- 
cable state or District law, and then applied to convict 
eppellant for failure to do what the Act, as applied, 
made impossible for him to do? 


Whether the trial court erred in failing to sever the 
fourteen count indictment upon motion, or grant other 
appropriate relief, thus inducing prejudicial hostility, 
confusing separate defenses, and encouraging the jury to 


curulate evidence? 


Whether appellant could be convicted where there was no 
evidence, or insufficient evidence, as to an essential 
element of each offense and the statutory presumptions 
which might have cured this omission were either not 
properly raised or not properly presented to the jury? 
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I. UNDER THE RECENT SUPREME COURT DECISIONS 
IN GROSSO, HAYNES AND MARCHETTI, APPELLANT'S 


FIFTH AMENDMENT PRIVILEGE AGAINST SELF-IN- 
CRIMINATION BARS HIS PROSECUTION ON ANY OF 
THE FOURTEEN COUNTS. 


A. Payment of the tax upon acquisi- 
tion of marihuana, to avoid vio- 
lation of 26 U.S.C. § 4744(a), 
would have required appellant to 
incriminate himself. 


Transferring marihuana pursuant to 

an official order form of ‘the pur- 
chaser,’ to avoid violation of 26 U.S.C. 
§ 4742(a), similarly would have re- 
quired appellant to incriminate hin- 
self. 


Application to appellant of an inter- 
pretation of the Marihuana Tax Act 
which prevents voluntary payment of 
tax on transactions which violate 
applicable non-federal law entitled 
appellant to acquittal. 
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THE TRIAL COURT ERRED IN REFUSING TO GRANT 
RELIEF FROM PREJUDICIAL JOINDER OF THE FOUR- 
TEEN COUNTS. 

42 
THE TRIAL COURT ERRED IN ENTERING JUDGMENT OF 
CONVICTION BECAUSE THERE WAS INSUFFICIENT EVI- 
DENCE AS TO AN ESSENTIAL ELEMENT OF EACH OFFENSE. “9 


CONCLUSION . . . + « + 53 


APPENDIX 1: Marihuana Tax Act of 1937, as amended, 
and related provisions and regulations. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ___ 
JURISDICTIONAL STATEMENT 
Appellant was indicted in the United States District 
Court for the District of Columbia, in Criminal No. 1395-66, 
a fourteen count indictment charging seven counts of viola- 
tion of 26 U.S.C. § 4742(a) (transferring marihuana other 
than pursuant to official order form of the purchaser) end 
seven counts of violation of 26 U.S.C. § 4744 (a) (acquisition 
of marihuana without payment of tax.) He entered a plea of 
not guilty to that indictment on Januery 6, 1967, and was 
found guilty as indicted by a jury on August 30, 1967. Judg- 
ment of conviction was rendered on October 13, 1967, and 
appellant was sentenced to terms of imprisonment of from two 
to eight years on the § 4742(a) counts and one to three years 
on the § 4744(a) counts, all sentences to be served concur 


rently with each other. 


On November 8, 1967, the District Court authorized 
appellant to proceed on appeal without prepayment of eran 
Present counsel wes appointed by this Court on December a 
1967. The complete record on appeal was docketed February 6, 
1968. On February 26, 1968, this Court granted appellant's 


motion to extend the time for filing appellant's brief to 


March 29, 1968. 


The jurisdiction of this Court on appeal is founded 


on 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 

This is an appeal from a conviction on seven counts of 
violation of 26 U.S.C. § 4742(a) (transfer of marihuana other 
than pursuant to the official order form of the transferee, 
the even-numbered counts) and seven counts of violation of 
26 U.S.C. § 4744(a) (acquisition of marihuana without payment 
of tax, the odd-numbered counts). The crimes of transferring 
marihuana not pursuant to the transferee's official order form 
were alleged to have been committed on seven specified occa- 
sions in July and August, 1966, in connection with transfer 
of marihuana by appellant to an undercover District of Columbia 


police employee. The crimes of acquisition of marihuana with- 


out paying tax were alleged in seven counts, each paired with 


ana referring to the time and quantity of one of the seven 
transfer transaction counts, without further specifying the 
circumstances of appellants acquisition of the marihuana. 
Trial commenced on August 23, 1967. At the outset of 
the trial defense counsel moved for a severance of the indict- 
ment so that no more than three transactions would be tried 
at one time. The court paraphrased the indictment to the 
effect that the fourteen counts involved events from July 28, 
1966 to August 28, 1966. Defense counsel stated that "I do 
think seven sales within the period will so prejudice the 


defendant to leave the impression he trafficked in marihuana 
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‘which is not really the case." Tr. 4. Government counsel 


retorted that "first, the motion is untimely, end, second, 
| 
that contrary to Mr. Rosen's assertion, this man at the’ 
| 


time, according to the police, was engaged in trafficking in 
marihuana in the Dupont Circle-Georgetown area." Ibid. | 
Government counsel also suggested that joinder of the counts 
was proper due to the possibility of a defense of mistaken 
identity. After a discussion off the record, the motion was 
denied. Tr. 5. 

After voir dire examination, impaneling of the jury, 
and opening statement by the prosecutor, the Government's 
first witness was Edward Varon. Veron had been sworn in as 


a police officer on May 23, 1966. Mr. 8. After about two 


: : ote : | 
weeks of orientation and training, he was assigned to under- 


cover investigation of drug traffic in Washington. Tr.8, 9, 


51. Varon testified that on seven separate occasions appel- 
lant transferred a weed-like substance to him, alleging that 

it was marihuana. Varon testified as to each of these trans- 
fers that he did not at the time give appellant an official 
order form for the transfer of the marihuana. (Tr. 12, lab 
21, 27, 32, 35, 41.) The circumstances of the exansfers]l varied 
somewhat, but all took place in the Dupont Circle area of 


Washington, D.C., and all were for cash. Varon's testimony 


as to each transaction was as follows: 


August 14 at about 12:35 a.m. Varon again had to re- 
fresh his recollection. The transaction took place in Dupont 
Circle; no one but Varon and appellant were involved. The 
marihuana was in two envelopes which appellant had secreted in 
his right sock. Tr. 30-31. 

August 14, 1966, at about 2:45 a.m. The transfer took 
place in a parking lot adjacent to Dupont Circle. Another 
person, not known to Varon, wes involved in the sale. The 
marihuana was in four envelopes which appellant obtained 
from the unknown person. Tr. 34. 

August 28, 1966 somewhat after l a.m. The transfer 
took place beside the wall of the parking lot adjacent to 
Dupont Circle. Appellant reached down on the grass near the 
wall and then gave Leonard Maiden (also an undercover police 
officer) three envelopes containing the marihuana. Maiden 
then gave Varon one of the envelopes. Maiden had paid for 
one envelope and Veron for two. Stanley Berg (a young man 
and acquaintance of appellant) was present at a conversation 
just before the transfer, and told appellant that Veron 
wished to buy some marihuena, but was not present at the trans- 
fer itself. Tr. 39-41, 88. 


In the four transactions on July 28 and August 14 appellant, 


according to Veron, asked Varon if he wanted to buy mari- 


huana. Tr. 10, 30, 33. In the other transactions it is 


GE 


‘unclear who made the initial approach. Tr. 20-21, 25, 40. 


Two more points have some relevance in light of later 


testimony: Varon testified that he had telephoned appellant 


at home only "once or twice" (Tr. 58): and Varon denied 
ever buying appellant, Stanley Berg, or Michael Miller 
meals. Tr. 59. 

The Government's next witness was Private Leonard ae 
Maiden. Maiden corroborated varon's testimony with respect 
to the August 28 transfer. Maiden's testimony agreed in de- 


tail with Varon's; the only particular on which they dis- 


agreed was the number of envelopes which Maiden handed varon. 


Varon had said one; Maiden said two. Tr. 93-94. 
The balance of the Government's case consisted of the 


testimony of two police officers, the testimony of a Govexrn- 


ment chemist, and a stipulation. The police officers testi- 
| 


fied with respect to chain of custody from Varon to the chemist. 
They also testified that field tests for marihuana, which be- 


tween the two of them they had performed on the substances re- 


ceived in each of the transactions, had yielded positive re- 


sults. Tr. 99-104, 111-115. The chemist testified that the 
substances received in each case were in fact marihuana, and 


also testified as to the weight in milligrams. Tr. 120-128. 


Finally there was a stipulation as follows: 
| 
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“The stipuletion is this, that if he were to testify, 
Federal Bureau of Narcotics agent Robert Stutman 
would testify thet on July 7 of 1967 he went to the 
defendant's home at 7115 Poplar Avenue, Takoma Park, 
Maryland and at that time gave the defendant a notice 
and demand to produce the official order form required 
to be kept by Section 4742, Title 26 of the U.S.C. 
covering the transfer of marihuana required to be 
retained by those who have engaged in the transfer 

of marihuana and that the defendant was notified if 

he had such order form: to produce it to Agent Stutman 
8 days from July 7, 1967 at Roor: 6115 Internal Revenue 
Service Building here in Washington, and that the de- 
fendant has never produced official order form re- 
quired to be kept." 


Appellant took the stand in his own behalf. At the 
time of these events he was eighteen years old. Tr. 150-151. 
With respect to counts thirteen and fourteen, which were 
based on the alleged transfer of August 28, his defense was 
alibi. 2Appellant testified that he had been in Ocean City, 
Maryland, on August 28, 1966, the weekend before Labor Day. 


He had left Washington on the 23d or 24th of August, and re- 


turned on August 29. ‘He had gone with Stanley Berg, Judith 


Ellis, and one "Wes Pulici." He left Ocean City on August 29 
about 3 or 4 p.m. He left with one Patrick Kelly, 
Tr. 160-162. 

Appellant testified that shortly after midnight on the 
morning of August 28, he went to a restaurant in Ocean City 
called "Blackies House of Beef." Linda Cramer, Jerry Monahan, 


Gerald Stevens, and Norman Purdy were present. Tr- 162-163. 


With respect to the first twelve counts, those based 
| 


on the other six alleged transfers, appellant's defense was 
threefold. First, while he admitted that he had sold cat- 
nip to Veron on three or four occasions, representing it to 
be marihuana, he denied that he had ever transferred mari- 
huana to Varon. Tr. 159, 175-176. He and Michael Miller 
had purchased the catnip at the Silver Spring Pet Shop on 


Bonifant Street. Tr. 155-156. He had put the catnip into 


envelopes before selling it. Tr. 164. 


Appellant's second defense with respect to the first 


twelve counts was that Varon was either lying or mistaken in 
connecting appellant with the transactions described. when 
he sold catnip to Varon he usually put the envelopes in one 
of his pockets. He never kept them in a glove compartment or 
under the carpeting of an automobile, or in his shoes. : 
Tr. 164-165. 

Appellant had not known Officer Maiden at Dupont Circle. 


Tr. 167. No one he associated with at that time owned a 1966 


Oldsmobile station wagon, though Michael Miller did own a 


Mustang. Tr. 157, 166. 
Appellant's third defense was entrapment. Appellant 
| 

testified that he never offered to sell Varon marihuana; Varon 
| 


always initiated the transaction. Appellant testified that 


he only sold catnip to Varon in an effort to get him to "leave 
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me alone." Tr. 155-156. Varon paid for appellant's meals 


at least three or four times, and Varon offered him nmari- 
huane at least once. The only times appellant actually 
usead marihuana were with Varon. Tr. 154, 172. 

when defense counsel had finished re-direct, the court 
excused the jury and examined appellant himself. Tr. 184-188. 
Towards the end of this examination, the court asked, "Do 
you want to tell the Court the truth about this matter? 
From whor: did you get the marihuana to sell?. . . . from 
whom were you getting your supplies and splitting your money 
up?" Tr. 187. Appellant was recalled later in the trial to 
testify, though only briefly. Tr. 354-356. 

For the purposes of this appeal it is unnecessary to 
Go more than summarize the testimony of appellant's witnesses. 
Mrs. Bertol, appellant's mother, testified that Varon tele- 
phoned appellant's home five or six times during the period in 
question, and that she had seen packages of catnip in appel- 
lant's room. Tr. 144, 145, 147. 

Willian Bailey, whom Varon hod testified had been in 
the 1966 Oldsmobile station wagon just before the first 
July 28 transaction, testified that no one he associated with 
owned such a vehicle. Tr. 194. On cross-examination the 
Government brought out that Bailey had pleaded guilty to a 
count of marihuana “possession” without paying federal 
tax( 26 U.S.C-4744(a)). Tr. 199. 
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Michael Miller, whom Varon testified had also been aa 
‘the Oldsmobile, denied ever being in such a vehicle with i 
appellant, or knowing anyone who had such a vehicle. fr. 218. 
' He had bought catnip with appellant in a pet store in silver 
'§$pring. Tr. 215. He Aescribed how appellant boiled, strained 
‘ and baked the catnip to remove its distinctive odor and elin- 
| imate seeds and twigs. Tr. 235. Varon had bought him meals, 

' and inquired about purchasing marihuana. Tr. 214, 216, 240. 

| He had at least once driven varon home. Tr. 221. He had 


once taken ten dollars fror. Varon to give to appellant for 


| 
some marihuana. Miller placed these events about in the 


middle of August, not necessarily on the same evening. 


Tr. 217-219. Finally, miller testified that appellant had a 


blue Volkswagen. Tr. 226. 

Judith Ellis testified that she had been in Ocean city 
on August 28, 1966, with appellant. She had gone there from 
Washington with appellant, Stanley Berg, and "Wes Bartuchky". 
Tr. 249, 255. But she testified thet they left washington 
late in the evening of Friday the 26th of August, which con- 
flicted with appellant's testimony. Tr. 255. | 

Stanley Berg testified that both he and Bartol had see 
in Ocean City on August 28. He left Washington at about 9 
or 10 p.m. on Friday, with appellant, Judith Ellis, and : 
“wes Pulici.” Tr. 331-332. On cross-examination the appellant 
brought out that Berg had used marihuana habitually. tr. 340. 
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Linda Cramer, Jerry Monahan, Gerald Stevens, and 
Norman Purdy all testified that appellant had been in "Blackies 
House of Beef" in Ocean City, Maryland, shortly after Mid- 
night on the 28th of August, 1966. Tr. 262, 270, 277, 290. 

Kevin Walsh testified that Varon had given him mari- 

and amphetamine tablets. Tr. 307. 

Kevin Walsh and John Layton testified that Varon had 
sold marihuana to them. Tr., 307, 390. Varon took the 
stand in rebuttal and denied this. Tr. 364. 

In closing argument the Government stressed its alle- 
gation that appellant had been trafficking in marihuana on a 
considerable scale. Tr. 411, 416, 422, 425. At one place the 
Government implicitly charged appellant with ruining the lives 
of 16 and 17 year old children. Tr. 410. The Government des- 
ecribed the amount of marihuana involved in the seven trans- 
actions as "69,080 milligrams" and as “almost 70,000 milli- 
grams." Tr. 410, 418. 


The court then charged the jury. The court read and 


then paraphrased 26 U.S.C. §§ 4742(a) and 4744(a). Tr. 456— 


460. The court further instructed the jury that "the use of 
marihuana standing alone is not a crime." Tr. 461. The 
court did not comment on the evidence (fr. 475), and did not 
instruct the jury not to cumulate evidence between counts. 
Defense counsel below declared himself satisfied with the 


charge. Tr. 479. 
on 


Thereafter the jury returned its verdict, finding appel- 


| lant guilty as charged on all fourteen counts of the indict- 
ment. 

Appellant was sentenced to two to eight years on the 
odd numbered counts, (26 U.S.C. § 4742(a)) and one to three 
years on the even numbered counts, (26 U.S.C. § 4744 (a)) all 


sentences to run concurrently. 


CONSTITUTIONAL PROVISION, STATUTES, 
BND _ RULES INVOLVED 


U.S. Constitution, Amendment V: "No person - - - shall be 
conpelled in any criminal case to be a witness against 
hinself.‘. .“ 


26 U.S.C. §§ 4741 —- 4776 (Marihuana Tax Act of 1937, es anmended), 


and Regulations thereunder, 26 C.F.R. Part 152: Beceuse 


of its length, this material hes been attached as an 


Appendix 1, in the form of the U.S. Treasury Department, 
Bureau of Narcotics pamphlet "Regulations No. 1." 


26 U.S.C. § 7491: “It shall not be necessary to negative any 
exemptions set forth in part IT of subchapter A of chapter 
39, relating to marihuana, in any complaint, information, 
indictment, or other writ or proceeding laid or brought 
with respect to part II of subchapter A of chapter 39 
and the burden of proof of any such exemption shall be 
upon the defendant. In the absence of the production 
of evidence by the defendant that he has complied with 
the provisions of section 4753 relating to registration, 
or that he has complied with the provisions of section 
4742 relating to order forms, he shall be presumed not 
to have complied with such provisions of such section, 
as the case may be." 


28 U.S.C. § 2106: "The Supreme Court or any other court of 
appellants jurisdiction may affirm, modify, vacate, set 
aside or reverse any judgment. . -of a court lewfully 
brought before it for review, ana may remand the 
cause and direct the entry of such appropriate judgment. . . 
or require such further proceedings to be had as may be 
just under the circumstances." 


Fed. R. Crim. P., Rule 8(a): "Two or nore offenses may be 
charged in the same indictment. .- .in 2 separate count 
for each offense if the offenses charged. . .are of the 
sare or similar character or are based on the same act 
or trensaction or on two or more acts or transactions 
connected together or constituting parts of a common 
scheme or plan." 


' | 

Fed. R. Crim. P., Rule 14: "If it appears that a defendant 
or the government is prejudiced by a joinder of offenses. - 
in an indictment. . .the court may order an election or 


separate triels of counts. . .or provide whatever other 
relief, justice requires." 


STETELENT OF POINTS 


Under the recent Supreme Court decisions in Grosso, 
Haynes and Merchetti, appellant's Fifth Amendrent 
privilege ageinst self-incrimination prevents his con- 
viction on eny of the fourteen counts. 


A. Payrent of the tex upon acquisition of rarihuana 
to avoid violation of 26 U.S.C. § 4744 (2), would 
have required eppellant to ineriminate hinself. 


Transferring werihuenae pursuent to en official 
order foxr. of the purchaser, to avoid violation 
of 26 U.S.C. § 4742 (2), similerly would heave re- 
quireé appellant to incriminate himself. 


Bpplication to eppellent of en interpretetion of 
the ierihnuane Tex Act which prevents voluntary 
payment of tex on trensactions which violate 
applicable non-federel lew entitled eppellent to 
acquittal. 


The trial court errec in refusing to grant relief from 
prejudiciel joinder of the fouxteen counts. 


The trial court erred in entering judgi.ent of convic- 
tion because there was insufficient evidence as to en 
essential elerent of eech offense. 


Dp. On the trensfer counts, in the absence of jury 
instruction es to the presumption unger 26 U.S.C. 
§ 7491, there was insufficient evidence thet the 
trensfers were not made pursuent to en official 
order fom: of Edward Ve 


On the accuisition counts there was no evidence 
thet tex wes not peid upon the accuisition, and 
the presumption of 26 U.S.C. § 4744 (2) wes not 
properly reised or presented to the jury. 


SUMMARY OF ARGUMENT 


qr. 


The recent Supreme Court decisions in Grosso, Haynes 

and Marchetti establish that appellant's Fifth Amendment priv- 
| 

ilege against self-incrimination bars his prosecution for fail- 
ure to comply with provisions of a regulatory excise tax aig 
rected at persons inherently suspect of criminal activities. 
Mere possession of marihuana is illegal in the District of Co- 
Jumbia and Maryland, and virtually all other jurisdictions, 
and would be evidence of violation of various federal criminal 
laws. To pay the $100 per ounce excise tax and obtain the of- 
ficial order form if he were to acquire marihuana without vio- 
lating 26 U.S.C. § 4744(a), appellant would have had to furnish 


information which would have been available to federal and local 


marihuana law enforcement officials. As in the recent Supreme 


Court cases, appellant cannot be prosecuted for failing thus 


to supply evidence which would have posed a real threat of his 
eriminal prosecution by local and federal authorities. 
The Supreme Court decisions on the books at the time 
of appellant's trial did not apprise appellant's trial counsel 
of the basis for the claim of privilege. Appellant has not waived 
his privilege and may now assert it on appeal, as in Grosso. 
Appellant's convictions for transferring marihuana other 


than pursuant to official order form of the purchaser under 26 
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U.S.C. § 4742(a) also should be reversed for the same reasons. 


The result should be no different where the incriminatory 
information must be conveyed to the government through an in- 
termediary, here the pdlice-agent purchaser, rather than ai- 
rectly by appellant. 

Alternatively, if the Marihuane Tax Act is administrative- 
ly interpreted to make’ it impossible, rather than incrimina- 
tory, to comply, appellant cannot properly be convicted for 
failure to do what the federal authorities make it impossible 
to do. 

It 

Joinder of the fourteen counts prejudiced appellant 
in three different ways. First, joinder of counts based 
on seven separate transactions allowed the Government to 
present appellant to the jury as a major trafficker in mari- 
huana, thus inducing a latent feeling of hostility towards 
appellant. Second, the joinder permitted the jury to cumu- 
late evidence against appellant. The court took no corrective 
measures to counter this natural tendency of the jury. Third, 
joinder of counts where appellant's main defense was that 
the substance involved was catnip, not marihuana, embarrassed 
and confounded appellant in his defense on the counts where 
his defense was alibi. The court below therefore erred in 


failing to grant severance, or other appropriate relief, on 
— en 


IIrt 


There was a failure of proof as to both sets of counts. 


‘A. On the § 4742(a) counts for transfer not pursuant to of- 
'ficial order form of police agent Varon, the testimony showed 


merely that Varon did not give an order form to appellant at 
| 


‘the time of each transfer. The evidence did not negative 


beyond a reasonable doubt an inference that Varon complied | 


with the Act by (1) obtaining an order form, to which the 


transfer would then be "pursuant" or (2) additionally at | 
| 


' some other time giving the order form to appellant. 
., 
' Be On the § 4744(a) acquisition counts, there was no evi- 


dence of failure to pay tax. The § 4744(a) presumption was 
not raised by a stipulation which was ambiguous on a critical 


point and not properly explained to the jury. 


i 

UNDER THE RECENT SUPREME COURT DECISIONS IN GROSSO, 

HAYNES AND MARCHETTI, APPELLANT'S FIFTH AMENDMENT 

PRIVILEGE AGAINST SELF-INCRIMINATION BARS HIS 

PROSECUTION ON ANY OF THE FOURTEEN COUNTS. 

A. Payment of the tax upon acquisition of 

marihuana, to avoid violation of 26 U.S.C. 
§ 4744(a), would have required appellant 
to incriminate himself. 

The recent Supreme Court decisions in Grosso, Haynes 
and Marchetti, discussed below, rendered after appellant's 
conviction below, establish that the Fifth Amendment privilege 
against self-incrimination bars prosecutions for failure to 
pay regulatory excise tax or to comply with related informa- 


tion filing requirements directed at "a highly selected group 


inherently suspect of criminal activities." See Albertson v. 


Subversive Activities Control Board, 382 U.S. 70, 79 (1965). 


The recent cases, in general, expressly bar on self-incrimi- 
nation grounds prosecutions under the federal wagering excise 
tax and "firearms" (sawed-off shotguns, machine guns, etc) 

tax provisions of The National Firearms Act, 26 U.S.C. §§ 5821 
et seq. In so doing, they swept away doctrines of the Kahrig- 
er and Lewis cases, discussed below, which had held such pros- 
ecutions not violative of the privilege. Appellant herein asks 
the Court to apply the doctrine of the recent Supreme Court 
decisions to bar his convictions under the Marihuana Tax Act, 


which is similar to the wagering and firearms statutes, and in 
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‘fact was "modeled upon . . .the National Firearms Act, which 


[was] designed to accomplish [the] same general objectives 


with respect to... firearms . .. ." Report on the Mari- 

| 
huana Taxing Bill, House Report No. 792, 75th Cong., lst Sess. 
page 2 (1937). 


Appellant's conviction of seven counts of obtaining mar- 
| 
ihuana without paying federal excise tax, in violation of 26 


U.S.C. § 4744(a), infringes his Fifth Amendment privilege 
against self-incrimination. Appellant contends therefore 


that reversal as to these counts is required on the authority 


of Grosso v. United States, 88 Sup. Ct. 709 (1968). 


The elements of the § 4744(a) offense are stated in cross- 


referenced sections of the Marihuana Tax Act (26 U.S.C. §§ 4741 
| 


et seq.) as follows: | 


: | 
(1) Section 4744(a) itself makes it unlawful for any 
person who is a transferee required to pay the transfer tax in- 


posed by section 4741(a) “to acquire or otherwise obtain any 


| 
marihuana without having paid such tax ...." 


(2) Section 4741(a)imposes “upon all transfers of mari- 


huana which are required by § 4742 to be carried out in pursuance 
of a written order form" taxes at the rate of $100 per ounce of 


marihuana or fraction thereof “upon each transfer to any 

person who has not paid the special tax and registered under 
| 

§§ 4751 to 4753... ." (The § 4741 transfer tax rate is 


$1 per ounce for transfers to persons who have registered with 
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the District Director of Internal Revenue under § 4753 (a) 

and paid the annual tax under § 4751(a) as dealers in mari- 
huana). Section 4741(b) provides that the transfer tax "shall 
be paid by the transferee at the time of securing such order 
form and shail be in addition to the price of such form." It 
provides further that in the event the transfer is made in 
violation of § 4742 without an order form and without payment 
of the transfer tax, the transferor shall also be liable for 
such tax. 

(3) Section 4742 makes it unlawful for any person (in- 
cluding a dealer) to transfer marihuana “except in pursuance 
of a written order of the person [i.e., under the 4744(a) 
counts, Appellant] to whom such marihuana is transferred, on 
a form to be issued in blank for that purpose by the [District 
Director of Internal Revenue]. . . ." Section 4742(c) requires 
the district director "whenever any of such forms are sold" 
(at a price not to exceed 2 cents each) to "cause the date of 
sale, the name and address of the proposed vendor, the name 
and address of the purchaser [i.e., under these counts, Ap- 


pellant]l, and the amount of marihuana ordered to be plainly 


written or stamped thereon before delivering same." Section 


4742(d) requires the order form to be prepared to include an 


original and two copies. The purchaser of the form is to 


receive the original and one copy, retaining the copy for 
two years "so as to be readily accessible for inspection by 
an officer or employee mentioned in § 4773 [i.e. a Treasury 
Department or District of Columbia or State marihuana or nar- 
cotic drugs law enforcement officer]. The purchaser is top 
give the original form "to any person who shall, in Dosence 
thereof, transfer marihuana to him" and that person is to 


preserve the original for two years for inspection by law 


enforcement officers. The second copy is to be "preserved 

in the records of the internal revenue district, " where, § 4773 
provides, it also "shall be open to inspection by ma ote 
orized Treasury officials and State and District of onfe eh 


narcotics or marihuana law enforcement officials." 


Section 4771{a) (1) provides that the section 4742 tax 


shaii be represented by appropriate stamps to be provided by 
the Treasury; Section 4743 requires the Secretary or his dele- 


gate to affix these stamps to the original order form. 
| 


Finally, § 7237(a) makes punishable by fines and imprison- 
ment the commission of any offense described in the foregoing 


Marihuana Tax Act provisions for which no specific penalty is 


otherwise provided, i.e.,§ 4744(a). 


As the Supreme Court said in Haynes v. United States, BB 


Sup. Ct. 722(1958), as to 26 U.S.C. § 5851 (relating to | 


tax on sawed-off shotguns, machine guns and other specially 
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defined "firearms") and in Marchetti v. United States, 88 S. 
Ct. 697 (1968), and Grosso,as to 26 U.S.C. §§ 4411-12 (re- 
lating to taxes on wagering), the provision in issue here, 26 
U.S.C. § 4744(a), is "part of an interrelated statutory sys- 
tem" for taxing, in this case, marihuana. Under this system, 
appellant was required, in order to acquire marihuana, to go 
to the office of the District Director of Internal Revenue, 
supply his name and address and that of the person from whom 
he proposed to acquire the marihuana as well as the amount 
of marihuana for entry in triplicate on an official order 
form, and pay the $100 per ounce tax so that an excise tax 
stamp could be affixed to the original form. A mere reading 


of the foregoing statutory provisions shows, as the Supreme 


Court said of the wagering excise tax in Grosso (88 Sup. Ct. 


at 712): 


"We must conclude that here, as in 
Albertson, the validity under the Constitution 
of criminal prosecutions for . .. failure to 
pay the excise tax may properly be determined 
only after assessment of the hazards of incrim- 
ination which would result from ‘literal and 
full compliance’ with all the statutory require- 
ments." 


Under the statutory scheme, for appellant to have 
paid the tax upon acquisition of marihuana would have required him 


to appear at the District Director's office and to furnish for IRS 


' records and for inspection by U.S. Treasury Bureau of Narcotics 
officers, and by drug law officers of the District of Colum- 
. bia and State of Maryland police, his name and address, that 
of his transferor, and the amount of marihuana ordered. To 

| 
‘ have thus "registered" his purchase would have furnished in- 
formation which could be expected to be at least a “link in 
. the chain" of evidence leading to his prosecution and con 
' vietion under numerous United States, District of Columbia | 
' and State laws directed at possession or transfer of marihuana. 
' For instance, the mere possession of marihuana is unlawful 
i under the Uniform Narcotics Act, in force in the District OE 
' Columbia (D.C. Code §§ 33-401 et seq (1967),in Maryland ua. 
code, Art. 27, §§ 276-305)and in 47 other states. 9B Uniform 
Laws Ann. 409 (1966). Federal offenses as to which agecRloe 
reasonably might have expected incrimination include other 
offenses under the Marihuana Tax Act such as 26 U.S.C. sec- 
tions 4742(a) (transfer of marihuana not pursuant to a writ- 
ten order form, of which Appellant was convicted in the other 


| 
seven counts), 4755(a) (dealing in,dispensing or giving away 
| 


marihuana without having registered and paid the dealer's 


annual occupational tax under sections 4751 to 4753, 4755 (b) 


(carrying or transporting rarihuana within the District of 


Columbia, or from any State or the District to any other 
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State or the District), and 4901(a) (carrying on a trade or 


business subject to the tax imposed by section 4751 as to mar- 
ihuana dealers, or without first having paid the special tax 
therefor). Other federal statutes as to which admission of 
a specific proposed purchase of marihuana would tend to be 
incriminatory include 21 U.S.C. 173, 174, 176a (possession 
of unlawfully imported! marihuana; importation presumed from un- 
explained possession). The hazard of prosecution under any 
of these state or federal statutes would support a claim of 
the Fifth Amendment privilege. (As to the state statutes, 
see Malloy v. Hogan, 378 U.S. 1 and Haynes v. United States, 
88 Sup. Ct. at 730 n. 11, 731 n. 13). 

The recent Supreme Court decisions in the wagering 
and firearms tax cases dispose of some erroneous arguments 
which could formerly have been advanced against appellant's 
assertion of the privilege. Marchetti makes clear that the 
principle that a “real” hazard of incrimination is required 
"does not permit the rigid chronological distinction adopted 
in Kahriger and Lewis." (88 Sup. Ct, at 705). Assuming that 
the marihuana tax ordér form could have been considered pro- 
spective in its application, in that it related to a “pro- 
posed" purchase, United States v. Kahringer, 345 U.S.22 (1953) 


and Lewis v. United States, 348°U.S. 41S (1935) could have 
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been cited against Appellant for the proposition that the 


privilege offers protection only as to past and present acts 


| 
and is therefore unavailable. Taking a more practical view, 


| 
the Supreme Court overruled Kahriger.and Lewis on this point 


in Marchetti, stating: 


This reasoning appears to us twice deficient; 
first, it overlooks the hazards here of incrimi- 
nation as to past or present acts; and second, , 


it is hinged upon an excessively narrow view of 
the scope of the constitutional privilege." 


(uu Sup. Ct. at 705). 


Other propositions made clear by the recent decisions 


include the following: 


1) It is not necessary to assert the privilege in 
the tax return (or here, the ofder form)at the time the tax 
is due in order to avoid waiving it; rather, the proper time 
to assert the privilege is in connection with criminal prés- 
ecution arising from non-filing of the form and non-payment 
of the tax. See Marchetti, 88 Sup. Ct. at 704. This would 
seem obvious, since requiring assertion of the privilege by 


| 
going before the district director at the time the return|or 


order form is due as to a tax directed specifically at un~ 
lawful activity (gambling, sawed-off firearms or mar ihuana) 
is virtually as incriminatory as filing the return or form. 


2) "The issue is not whether Congress has power to 


tax activities which a State or Congress has declared un- 
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lawful." (emphasis in original). The undoubted power to tax such 
activities does not however permit Congress to employ methods 
which are not consistent with the limitations created by the 
Fifth Amendment privilege against self-incrimination. See 
Marchetti, 88 Sup. Ct. at 700+- 

It might be argued that the court should permit con- 
tinued enforcement of the Marihuana Tax Act criminal provi- 
sions by restricting the use by federal and state authorities 
of information obtained as a consequence of compliance with 


the Narihuana Tax Act. The United States made this alterna- 


tive argument in Marchetti, but the court responded that such 


major statutory surgery should be performed only by Congress. 
The Supreme Court's statement there appears equally applica- 
ble here: if the word "marihuana" is substituted for "“wager- 
ing" and "gambling" (88 Sup. Ct. at 708-09) =: 


"The terms of the wagering tax system make quite 
plain that Congress intended information obtained 

as a consequence of registration and payment of the 
occupational tax to be provided to interested pro- 
sectting authorities. See 26 U.S.C. § 6107. This 

has evidently been the consistent practice of the 
Revenue Service: We must therefore assume that the 
imposition of use-restrictions would directly pre- 
clude effectuation of a significant element of Cong- 
ress' purposes in adopting the wagering taxes. More- 
over, the imposition of such restrictions would nec- 
essarily oblige state prosecuting authorities to es- 
tablish in each case that their evidence was untainted 
by any connection with information obtained as a con- 
sequence of the wagering taxes; the federal require- 


-28- 


ments would thus be protected only at the cost of 
hampering perhaps seriously, enforcement of state 
prohibitions against gambling. We cannot know how 
congress would assess the competing demands of the 
federal treasury and of state gambling prohibitions; 
we are, however, entirely certain that the Constitution 
has entrusted to Congress, and not to this Court, the 
task of striking an appropriate balance among such 
values. We therefore must decide that it would be im- 
proper for the Court to impose restrictions of the | 
kind urged by the United States." 

| 


Finally, appellant wishes to emphasize a crucial pro- 


' seedural point. Appellant has not waived his privilege in this 


ease by failure to assert it at trial, since the cases estab- 


lishing his rights and overruling Kahriger and Lewis had not 


yet been decided. 


In Grosso, the petitioner had been convicted, inter alia, 


——— 


of four counts of willful failure to pay the special occupa- 


tional tax wagering imposed by 26 U.S.C. § 4411. He did not 
| 
assert in the District Court, the court of Appeals, or even in 
| 
the Supreme Court, that this conviction violated his privilege 


against self-incrimination. 88 Sup. Ct. at 7ll. After 


agreeing with the petitioner's arguments on the other counts 


for conspiracy and willful failure to pay the wagering excise 
tax imposed by 26 U.S.C.§ 4401, the Supreme Court considexed 
petitioner's conviction on the counts as to which he had not 


asserted a claim of privilege, and held: 


"Given the decisions of this Court in Kahriger 
and Lewis, supra, which were on the books at 
the time of petitioner's trial and left un- 
touched by Albertson v. SACB, supra we are 
unable to view his failure to present this 
issue as an effective waiver of the constitu- 
tional privilege." (88 Sup. Ct. at 715) 

The Court further held: 

"FA]bsent such 'a waiver, reversal of the convic- 

tion would be inevitable in light of our hold- 
ings today in this case and in Marchetti... ." 
(Ibid). 

It follows that the mere failure of trial counsel to 
assert appellant's privilege against self-incrimination does 
not waive the privilege where, as here, Supreme Court cases 
on the books at the time of trial taught that the privilege 
could not be asserted. In this situation, failure to assert 
the privilege at trial could not evidence the informed and 
voluntary relinquishment necessary to the waiver of a con- 
stitutional privilege. Haynes v. Washington, 373 U.S. 503 
(1963). Moreover, Appellant's privilege, as later clarified 
by the Supreme Court, entitles him upon its mere assertion 
to immunity from prosecution. Waiver of complete freedom from 
prosecution would rarely if ever be inferred from silence, 


since it seems impossible to imagine why any informed defen- 


dant would expressly! and voluntarily make such a waiver. The 


privilege here is unlike other rights including the purely 
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. testimonial form of the privilege against self-incrimination, 
: which merely serve to exclude evidence and not to prevent 

| prosecution. Considerations of trial strategy might impel 

: Silent waiver by defendants of such rights, but that coal 
not be said here. Similarly, the prosecution might be ret 


judiced if delayed assertion of such lesser privileges was” 


. permitted, since if the privilege had been asserted timely, 


i the prosecution might have supplied non-privileged evidence 
: on the same issue; here, there is no prejudice to the prose- 
| cution if delayed assertion of the privilege is permitted 

: because there is nothing which the prosecution could do 


' but dismiss the indictment as soon as the privilege is raised. 


Transferring marihuana pursuant to an 
official order form of the purchaser, 

to avoid violation of 28 U.S.C. 

§ 4742(a), similarly would have re~- 
quired appellant to incriminate himself, 


Appellant's conviction of seven counts of violating 
26 U.S.C. § 4742(a) by transferring marihuana other than pur- 
suant to an order form of the transferee, a District of Columbia 
police agent, also should be reversed for essentially the same 
reasons. The “two-step incrimination" whereby appellant would 
have been "compelled to supply another person (volunteer or not) 
with the means to incriminate" appellant, is just as unconsti- 
tutional here es it was when described by Judge Prettyman in 
Communist Party of United States v. United States, discussed 
infra at p. 35-38. 

The conviction under these transfer counts involves the 
seme statutory scheme at a later chronological point. Under 
the Marihuana Tax Act, the interrelated tax, order form and 
other provisions discusssd above apply to each transfer of the 
same marihuana from earlier to later possessors. Thus, re- 
gardless of whether or not appellant earlier had paid the $100 
per ounce tax upon acquisition of marihuana, and in order to 
do so had supplied the details of his proposed acquisition to 


the government for entry on the order form which appellant 


was to give to his predecessor in possession, the same in- 


criminatory ritual was required to be repeated if appellant 
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lin turn transferred possession of marihuana. Appellant's 


‘conviction on the transfer counts rests upon failure to 


supply the government with the details of each of the seven | 
‘alleged transfers, so that the purchaser could pay the tax : 
and obtain the required order form enabling appellant's sale 
to be made “pursuant" to such form and thus lawfully. 

Since the order form requires the name and address of 
ithe proposed transferor as well as that of the proposed pur- 
chaser, the information contained therein when appellant was 


| 
‘the transferor would have been just as incriminatory of 


‘appellant as that which appellant was compelled to supply 
‘upon his acquisition of marihuana. If such information ore 
' supplied to the Internal Revenue Service for inspection by 
federal, state and District marihuana law enforcement offi- 
cials, appellant could reasonably fear prosecution under the 
same list of anti-marihuana statutes discussed above. 
(Actually, there would be an immaterial switch in the list of 
offenses, in that a form designating him as transferor would 
tend to incriminate him of the section 4744(a) offense of 
acquiring marihuana without paying tax, whereas the form aie 


| 
cussed previously designating him as purchaser would tend to 
| 
incriminate him of the section 4742(a) offense of transferring 


' marihuana other than pursuant to an appropriate order form, ) 


There is however one factual distinction as to self- 
incrimination between the transfer and the acquisition counts. 
The statutory scheme required appellant himself, as an acquirer, 
to appear at the District Director's office, and supply the 
incriminating information for the order form. Appellant has 
argued above that he could not constitutionally be convicted 
for failing to thus incriminate himself. Appellant here con- 
tends that the result should be no different under the trans- 
fer counts, where not appellant himself but rather his pros- 
pective purchaser, technically was required by the statutory 
scheme to supply the government with the information incrim- 
inating appellant. 

The information required in the order form relates to a 


specific proposed transfer of marihuana between two specific 


named persons, and requires both of their names and addresses 


and the terms as to price and quantity, and apparently date 
of sale, as to which they would both have to agree. Real- 
istically, neither party alone could validly supply this in- 
formation without deriving information from the other party. 
Here, for example, if police special agent Edward Varon, the 
purchaser, was to supply the Internal Revenue Service with 
appellant's name and address and the proposed price and quan- 
tity of marihuana, so that Varon could pay the appropriate 


amount of tax (presumably $100 since only a fraction of an 
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ounce was involved in each of the seven alleged weenerers) 
Varon would need to get the information from appellant by 

agreeing with him on a proposed transaction. And since the 
statutory scheme contemplated that Varon give appellant the 


filled out original of the order form with tax stamp affixed 


by the Internal Revenue Service, there would be no doubt that 


for the sale transaction to go through, appellant would have 
been made fully aware that the details thereof supplied and 


agreed on by him had just been transmitted by Varon to the 


| 
Government. Thus the statutory pre-condition of a lawful 


| 
transfer of marihuana, from the transferor's point of view, 


is that he see to it that the incriminating details of the 

sale are filed with the I.R.S. But, the government may poneend 
here, appellant was not required to do anything directly hin- 
self to file the information; Varon might have filed it if 
appellant merely made it available to Varon. A similar govern- 
ment contention was before this Court in Communist Party of 
United states v. United States, 384, F.2d 957 (D.C. Cir. 1967). 


There the appellant, a voluntary association, had been con- 


victed of failure to register as a Communist-action organi- 


zation and to file a statement. Compliance with the registra- 
tion provisions would have required the appellant to supply 
the names and addresses of its members (384 F.2d at 966), thus 


exposing "every person on that list to a serious and substantial 
| 
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Tthrest cf mroseentica. " (Id. at 967). The government 
relied upon testimony of two witnesses, members of appellant, 
who were paid informers for the Federal Bureau of Investigation, 
that they were willing to sign the registration forms and supply 
the necessary information if it were made available to them by 
appellant. The court, in an opinion by Judge McGowan, reversed 
appellant's conviction, holding that under the circumstances, 
where the only people with authority and capacity to compile 

an authentic membership list and authorize its filing were 
apparently unwilling to do so and could not be forced to be- 
cause of their privilege as individuals against self-incrimin- 
ation, it would be improper to subject the appellant associa- 
tion to criminal prosecution. 

Judge Prettyman, in a concurring opinion based reversal 
upon the Fifth Amendment rights of the members or agents, with- 
out regard to rights of the Party itself, He focused upon the gove: 
ment contention that an in@ividual party member's privilege 
against self-incrimination would not be violated if the members or 
the Perty were compelled to transmit the membership list, not to tr. 
government, but to volunteers, such as the F.B.I. agents (under- 
cover members) or an agent hired by the Party, who would in 
turn execute the registration. That contention seems anal- 


ogous to the argument that appellant here would not be compelled 


to incriminate himself if he were merely required to furnish 
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his name, address and other details (price and quantity) of 


the proposed sale to the proposed purchaser (here an under- 
cover District of Columbia police officer), so that the pros- 
pective purchaser could pay the $100 per ounce tax and cause 
the registration of such information with the government gn 
the prescribed order form, in pursuance of which the sale. 
might lawfully take place. : 

This contention is answered by the opinion of guage 
Prettyman as follows: 


"The suggestion is made that a volunteer might 
come forward and register the Party and that the 
two F.B.I. agents (undercover members) are such 
volunteers. But those two, willing though they be, 
do not have the wherewithal to register the Party; 
they do not have the list of the membership. So 
the question is whether the officers or some member: 
can be compelled to supply the willing volunteers 
with copies of the list. The purpose for which the) 
volunteers want the list is to file it, thus bringing 
upon the listed members a threat of criminal prosecu- 
tion. It seems clear to me that_a person cannot be 
compelled to supply another person (volunteer or not) 
with the means by which to incriminate the first 
person. This is two-step incrimination, but it 
seems to me that the person is incriminating hin- 
self just as effectively as if he himself handed _ the 


list to the Government; and he cannot be compelled 
to do it. 


The same rezsoning zs that outlined in the pre- 
ceding neraegrepha epplies to the suggestion that che 
Porty might hire an egent end pey hin. = fee to ex- 
ecute the registration. It might, of course, but 
our problem is whether it can be compelled to do so. 
It seems to me close to frivolous to suggest thet 
a person protected by the Fifth Amendment can be 
cornpelled to hire on egent, furnish hin. with the 
means to instigete 2 criminal prosecution egeinst | 
him (the giver), end then euthorize hin: (the zgent) 
to Go so. | 
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I think the Governrent cannot compel neonle to 
incriminete therselves, eitner b testifying or b 
sunplying docurentery evidence, and eicher by 
thernselves supnlying en incriminatory document _or 

ivi ict to = volunteer or 2 hired zgent to give 


to the Government. In short, I think a _ person cen— 
either dir- 


not be compelled to incriminete hinself, 


2 second,- third,- or 


fourth-hand action through sore complicated inter- 
mediary orocess.. (emphasis added). 


Pnother veriction of the sane government contention 


might be to ergue thet here appellent wes not required to do 


eny effirmetive ect which would incririnete hin. In one «s- 
pect, this ergument is simply the ergurent just deelt with, 
zt, in effect, the unconstitutionel esnect of the statute 


can be cured by providing that the customer incriminete the 


seller, rether then requiring the seller to incriminete hin- 


self directly. In enother espoect, however, the argument would 


seen. to be that it is vernissible to condition sale upon én 


inerininetory filing, since appellant need not sell, and thus 


need not ceuse the filing. This is the erroneous Goctrine of 
Lewis that ¢ gewbler, or = seller of nerihuane, wey be put to 


"che initie: choice of whether he wishes, et the cost of his 


constitutions! privilege, to commence wegering octivities" or 
merihuene selling =ctivities. The quotation is from the por- 
tion of the Marchet¢i opinion overruling Kehriger end Lewis, 


which continues zs follows (88 Susp. Ct. ct 704) : 


"Phe Court recsoned that even if the required 
disclosures might prove incriminating, the garwbler 
need not register or pey the occupetionei tex if 
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only he elects to cease, or never to begin, gambling. 
There is, the Court said, "no constitutional right to 
gamble." 348 U.S., at 423. 


"We find this reasoning no longer persuasive. The 
question is not whether petitioner holds a "right" to 
violate state law, but whether, having done so he may 
be compelled to give evidence against himself. The 
constitutional privilege was intended to shield the 
guilty and imprudent as well as the innocent and fore- 
sighted; if such an inference of antecedent choice | 
were alone enough to abrogate the privilege's pro- 
tection it would be excluded from the situations in| 
which it has historically been guaranteed, and with- 
held from those who most require it. Such inferences, 
bottomed on what must ordinarily be a fiction, have! 
precisely the infirmities which the Court has found’ 
in other circumstances in which implied or uninformed 
waivers of the privilege have been said to have occurred. 
See, e.g., Carnley v. Cochrane, 369 U.S. 506. Com-: 
pare Johnson v. Zerbst, 304 U.S. 458; and Glasser v- 
United States, 315 U.S. 60. To give credence to such 
“waivers" without the most deliberate examination of 
the circumstances surrounding them would ultimately’ 
license widespread erosion of the privilege through 
“ingeniously drawn legislation." Morgan, The Privilege 
against Self-Incrimination, 34 Minn. L. Rev. 1, 37. 

We cannot agree that the constitutional privilege is 
meaningfully waived merely because those “inherently 
suspect of criminal activities" have been commanded 
either to cease wagering or to provide information 
incriminating to themselves, and have ultimately 
elected to do neither." 


Application to Appellant of an interpretation 
of the Marihuana Tax Act which prevents vol- 
untary payment of tax on transactions which 
violate applicable non-federal law entitled 
Appellant to acquittal. 


Appellant's counsel has been advised, upon informal 


inquiry of counsel for the Bureau of Narcotics, without ref- 


erence to this case, that an IRS district director under an 
administrative interpretation would have refused to issue 
an order form and permit voluntary payment of the tax by 
a person who could not show that his activities were lawful 
under state law. If the Government will concede that this 
is the applicable interpretation, appellant, while in no way 
conceding that such interpretation is valid under the Consti- 
tution, statutes and regulations or that it could be applied 
ConmTENDS THAT KS SO NEP LIED 
to ae Marihuana Tax Act is invalid on the following 
grounds : 
1. It violated the due process clause of the Fifth 
Amendment to convict appellant under § 4744(a) 
for nonpayment of a tax which he would not have 
been permitted to pay, and under § 4742(a) for 
nonpursuance’ of an order form which could not have 
been obtained by his transferee. 
It violates due process to convict appellant under 


a statute which did not adequately warn of the 
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elenents of the crime, and also violates the 


adk-istrative Procedure Act, 5 U.S.C. § 551 et jseq. 


where published regulations do not fairly warn of 
the crucial interpretation. 

To apply a purported taxing act to forbid ayes 
solutely eny transactions illegal under state 

law exceeds the texing power of Congress and in- 
vades the rights reserved to the stetes and the 
people under the Tenth Anendivent. 

The interpretation referred to relies on language in 
Regulations 1 (see Appendix). Reg. §§ 156.27, 156.28 and. 
152.66 together require that the proposed transferee's appli- 
cation for an order form be signed by the sane person signing 
the application for dealer, etc., registration under 26 U.S.C. 
§ 4753 end that the order fom application signature shall be 
authenticeted by comparison. Reg. § 152.23 requires an! 
epplicetion for registration as a dealer, etc., to show thet 
"under the laws of the jurisdiction in which [the applicant] 
is operating or proposes to operate, he is legally qualified 
or lawfully entitled to engage in the activities for which 
registration is sought." The interpretation is that a noe 
registrant cannot obtain an order form and pay the $100 per 
ounce tex, and that an ordinary acquirer (whose activities 


would be illegal in all local jurisdictions) cannot register. 
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Ir. 


THE TRIAL COURT ERRED IN REFUSING TO GRANT RELIEF 

FROM PREJUDICIAL JOINDER OF THE FOURTEEN COUNTS. 
[Zppellant wishes tne Court to veaé Tr. 408-425) 

In Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 


85 (1964), this court held that a joinder of offenses which 
is permissible under Rule 8(a) of the Federal Rules of 
Criminal Procedure may yet be prejudicial under Rule 14, so 
that a severance or other appropriate relief is required. In 
general the question is whether the prejudice to the defen- 
dant occasioned by the joinder outweighs the judicial econ- 
ony of 2 single trial. The court went on to analyze the con- 
ceptually distinct elements of prejudice which may appear. 
After listing theee different types of prejudice that 
may appear, the court’ said that "a less tangible, but perhaps 
equally persuasive, element of prejudice nay reside in a 
latent feeling of hostility engendered by the charging of 
several crimes as distinct fron only one." Id. at 14, 331 
E2a at 88. While this element must necessarily appear to some 
extent in any joinder of offenses, the degree of jury hostility 
engendered clearly veries with the nature of the offenses 
joined. Where drug “sales” offenses are joined the danger of 
prejudice is especially great. Drug peddlers are an object of 
special opprobrium in our society. 
In the case at bar, seven counts of violation of 26 U.S.C. 
sec. 4744(a), the marihuana "sales" offense, were joined in one 


indictment. A Rule 14 motion for severance was made at the 
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beginning of the trizl, with defense counsel arguing thet the 


joinder of seven szles trensactions would permit the Gove 


ment to present appellant es = "trafficker" in mearihuene. Tr. 4. 


The Government responded that cppellent wes, in fect, trafficking 
in merihuana, and thet the motion was untimely. The motion 
was denied.* During closing argument the Government stressed 


the allegation thet eppellant was trefficking in marihuana. 


See Tr. 411, 416, 422, 425. The Governnent described the 


amount of merihuene involved zs "69,080 milligrams" end as 


"elmost 70,000 milligrams." Tr. 410, 418. So far as appears 


from the record the jury had no reason to know that this amount 
was less than two and one half ounces English weight. But the 
former sounds much more impressive than the latter. | 
Joinder of the seven transactions thus not only per- 
mitted the jury to draw the inference that the appellant was 
charged with being a drug peddler, but also permitted the 
Government to stress the point. Yet trafficking in arugs was 
not an element of either of the crimes with which appellant 
was charged; had a severance been granted, this prejudicial 
element would have been avoided, since the Government would 


not have been able to bring in evidence of the other trans- 
| 


actions. 


Dennen EEE AEESEEREEaRenES 


*Denial apparently was on the merits, although the 
record is unclear. For authority that such a motion is always 
timely, see Schaffer v. United States, 362 U.S. 511 (1960); 
Gregory v. United States, 125 U.S. App. D.C. 140, 369 F.2a 
185 (1966). | 
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(See below) Even without granting a severance the trial 


court could have mitigated the prejudicial effect by admonish- 
ing the Government not to draw the jury's attention to the 
point. But it did not. 

Two other elements of prejudice outlined by the Drew 
court were present here: the danger that the jury may cumulate 
the evidence on the different counts in order to find the de- 
fendant guilty, and the danger that the defendant “may become 
erbarrassed or confounded in presenting separate defenses" to 
the different counts. 118 U.S. App. D.c. at 14, 331 F2d at 88. 
varon's testimony that appellant transferred narihuana -- or 
catnip -~ to him on a particular date was corroborated only 
on one transaction, that of August 28, 1966. (counts thirteen 
and fourteen). Private Leonard Maiden corroborated Varon's 
testimony with respect to that transaction. Maiden's testi- 
mony agreed with Varon's in detail as well as in general im- 
port. See Tr. 39-41, 90-95. This corroboration undoubtedly 
lent Varon's credibility a weight which carried over into 
varon's testimony with respect to the first six transactions. 
Defense counsel below made numerous attenpts to undermine 
varon's credibility. See, e.g., Tr. 89, 306-08. Without the 
corroboration from Maiden made possible by the joinder of the 
August 28 transaction, this effort might have met success. It 


is worth noting in this connection that on a somewhat different 
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point the Government in its closing argument actually en- 
| couraged the jury to cumulate evidence. Tr. 419. 


"So according to the defendant there would have — 
be-be[sic] a mistake not: once, not twice, not three | 
times, or four times, or five times, or six times, 
but seven times, that somehow something got fouled 
up somewhere and for seven different occasions 
Officer Varon mismarked what had just been sold 
to him, , ," 


Appellant recognizes that if, with a proper charge, the 
' jury could easily keep the evidence of the different poiaoe 

separate and distinct in their deliberations, the danger of 
cumulation of evidence is reduced. Drew v. United States, 
118 U.S. App. D.c. at 17, 331 F.2d at 91, and cases cited | 
therein. But in the instant case the trial court did not 
instruct the jury to keep the evidence of the different crimes 
separate, nor did it review the evidence transaction by trans- 
action. The jury's natural inclination would be to cumulate 
evidence, and no corrective measures were taken by the court. 
The very similarity of the seven different transfers eeoree 
vated the danger of cumulation. Id., 118 U.S. App. D.C. 
at 20, n.21, 331 F.2d at 94, n.2l. 

Since the sentences were concurrent, the prejudicial 


effect on the other counts of joining counts thirteen and 


fourteen might constitute harmless error. But the joinder 


of counts one through twelve "embarassed and confounded” 


appellant in his defense on counts thirteen and fourteen, 
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‘and so the prejudicial effects were reciprocal. Appellant's 
defense to counts thirteen and fourteen was an alibi, sup- 
ported by his own testimony and that of six of his witnesses. 
On the other counts he admitted that there had been trans- 
actions with Varon, but testified that the substance in- 
volved was catnip, not marihuana, and that there had been 
only three or four transactions, not six. Tr. 156, 176. 

His admission that some transactions had occurred necessarily 
cast doubt on his contention that no transaction occurred 

on August 28. Even more important was the damaging effect 
of the inherently implausible catnip testimony on the 


eredibility of his alibi testimony. Compare Cross Vv. 


United States, 118 U.S. App. D.C. 324, 335 F.2d 987 (1964) 


(Judgment reversed where defendant wished to take stand on 
one count but not on the other). 

Appellant recognizes that if on a 
trial of any one transaction, evidence of the other trans- 


actions.could be properly admitted, it would be 


pointless to sever the indictment. Drew v. United States, 
118 U.S. App. D.C. 11, 331 F.2d 85 (1964). But that is not 
the case here. The general rule is that evidence of other crimes 


is inadmissible, with certain exceptions. Harper v. United States, 


99 U.S. App. D.C. 324, 239 P.2d 945 (1956). The only exception 


relevant on the facts of the case at bar is that raised by an 
entrapment defense. An entrapment defense allows the Government 
to attempt to show predisposition to commit the crime in Saaton. 
Sherman v. United States, 356 U.S. 369 (1958). But it is, not 
clear that Varon's testimony with respect to other transactions 
would have been admissible to show predisposition. It would have 
been quite prejudicial; and since Varon could testify only that 
appellant had sold marihuana to him, Varon, on several occasions, 
its probative value would not have been great in Soe ees 
predisposition to sell to anyone other than the alleged entrapper, 
Varon. Cf. Hansford v. United States, 112 U.S. App. D-C- 359, 
303, F.2d 219 (1962). Where the issue is whether the government 
agent Varon implanted the idea of selling marihuana in appellant's 
mind, testimony that appellant previously sold Ban hs 
Varon -- but only to Varon -- does not have great propstine value. 
At the argument of the Rule 14 motion, the Government sug= 
gested that the other transactions would be admissible to establis? 
identity. Tr. 5. But since Varon could easily have established 
his ability to recognize appellant without any reference|to any of 
the transactions, this exception is not in point here. In fact 
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the Government later argued to tne jury that tnere was no 
issue as to identity. Tr. 416, lines 6-12. 

Even if evidence of the other transactions would have 
been admissible against an entrapment defense in a trial on 


a severed indictment, defense counsel could have kept it out 


by simply not raising an entrapment defense. And it is highly 


doubtful that defense counsel would have raised an entrapment 
aefense at the cost of letting the jury know about six other 
transactions. 

To sum up, the implausibility of the catnip testimony 
damaged the credibility of the alibi testimony. Maiden's 
corroboration of Varon's testimony on the alibi counts streng- 
thenea varon's uncorroborated testimony on the other counts. 
And most important of all, the jury received and evaluated 
the testimony in an atmosphere of hostility generated by the 
charge that appellant was a drug peddler. Had the judge 
granted the Rule 14 motion to sever, this prejudice would 


have been avoided. 


III. THERE WAS INSUFFICIENT EVIDENCE AS TO AN ESSENTIAL 
ELEMENT OF EACH OFFENSE. 


[Appellant wishes the Court to read Tr.454-461,465; 477-478; 
also Tr. of sentencing 3~-9] 
Appellant has contended that his convictions were un- 


constitutional and as a subsidiary and alternative point, 
that he was prejudiced by joinder of the 14 counts. Finally, 
as another subsidiary point alternative to the principal 
constitutional contention, appellant contends that there was 
a failure of proof as to both sets of counts. 

A. The trial judge charged the jury that to convict on the 
transfer counts under § 4742(a) it must find, as one of the 
elements of the crime, that the Government had proved beyond 
a reasonable doubt that each of appellant's transfers "was 
not made in pursuance of a written order of Edward varon on 
a form issued for that purpose by the Secretary or his dele- 
gate. . ." Tr. 457. 26 U.S.C. § 7491, which would navel 
placed the burden of production on this issue upon appellant, 
United States v. Turner, 132 F. Supp. 336 (N.D. I11. 1955). 
was not explained to the jury and thus has no application in 
this case. The Government's evidence showed that Varon did 
not give an order form to appellant at the time of any of 


the transactions. Tr. 12, 14-b, 21, 27, 32, 35, 41. Appel- 


lant contends nevertheless that if Varon, as required by §§ 


A741 and 4742, had paid the tax and filled out the tripli- 


cate order form at the Internal Revenue Service district 
director's office, with the details of his proposed purchase 
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or purchases from appellant, a subsequent transfer described 


as to names, ad@resses and quantity in such form would have 
been “pursuant” to such form even if Varon did not give the 
original form to appellant at the time of transfer. More- 
over, Varon did not testify that he never gave appellant the 
form. Since the jury wes not clearly instructed on this point, 
but merely charged in the language of the statute, a new trial 
is required on the transfer counts, and thus on the acquisi- 
tion counts as to which the transfer counts were prejudicial. 
Moreover, even if the jury is considered to have been ade- 
quately instructed and to have determined that Varon did not 
obtain the form and pay the tax, or that he obtained it but 
never transferred it to appellant (if that finding is suffi- 
cient in law), a new trial is required because the evidence 
was clearly insufficient rationally to permit either such 
inference. In the absence of any evidence on the point, the 
jury could not rationally infer beyond a reasonable doubt 
that Varon, a police agent, would have himself violated the 
law by acquiring marihuana without payment of the $100 per 
ounce tax and the obtaining of the order form required in 
order to pay the tax. Nor, if he obtained the form, is it 
inferrable beyond a reasonable doubt that he would violate 
the statutory requirements by never giving the original fort. 
to his transferor at any acceptable time, even if he ommitted to 
do so at the time of each transaction. Though as a police 
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agent enforcing marihuana laws he could not have been crim- 


inally prosecuted for failure to pay tax, see 26 U.S.C. 
| 
4744(b), he is not one of the excepted persons excused from 


payment of the tax. The possibility that Varon would have 


acted lawfully cannot be dismissed as insubstantial. In the 


light of this possibility, which was not negatived beyond .a 


reasonable doubt by Varon's testimony, the verdict was im- 


proper. 

B. There is a similar defect as to the acquisition counts. 
There was no direct evidence as to the acquisition transactions. 
Instead, the prosecution apparently relied upon the presumption 
of § 4744(2) (not to be confused with the presumption of 5 7491, 
discussed above and inapplicable), which was explained ane 


rectly twice by the court in instructing the jury, although 
incorrectly a third time. Tr. 459-60. To supply the elenent 
of notice and demand for and failure to produce the order 
forms relating to the acquisition transactions, forms nema 
appellant as transferee and person or persons not identified 
or referred to at the trial as transferor, and to thus raise 
the presumption, the prosecution relied upon a Enercon: 
quoted in full in the Statement of the Case, supra., PD. = 
It refers to "the form required to be retained by those who 
have engaged in the transfer of marihuana. . ." 


The stipulation was inadequate to permit an inference of guilt 
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because it is unclear as to whether it refers to the appro- 
priate acquisition order form or forms, or rather to the ones 
which appellant was to receive from Varon when appellant allegedly 
"engaged in the transfer of marihuana," which are irrelevant 
because they describe ‘later and different transactions. More- 
over, the stipulation teferred to "the form" and there was no 
explanation as to the relationship of one form to each of 


seven counts. The matter of interpretation of the language 


of a stipulation, like that of a contract, was for the court 


to clarify, and was not a matter on which the jury could be 
permitted to speculate, much less without any instruction 

on the point. Since the evidence was inadequate on the point, 
and there is no way to know how the jury interpreted the stip- 
ulation, a new trial is required on the acquisition counts 


on this independent ground as well. 


CONCLUSION 


For the reasons set forth in these arguments, the judg- 
ment below should be reversed. 


If we are correct in our contention on Point I, this 


| 
Court should reverse the judgment below with instructions to 


dismiss the indictment. See 28 U.S.C. § 2106, applicable to 


this Court, and Grosso, 88 Sup. Ct. at 715. If we are correct 
in our contention on Point I as to only one set of counts 


| 
(the even-numbered counts or the odd numbered counts), this 


Court should reverse the judgment below with instructions to 
dismiss the indictment as to those counts, and should remand 


for a new trial on the other counts or such of the other |counts 
| 
as may properly be tried together without improper prejudice. 


If we are incorrect in our contention on Point I but 
eorrect in our contention on Point II, this Court should | 


remand for a new trial on such count or counts as the trial 


court may decide can be tried together without improper 
prejudice to appellant. Such counts should not include 
the August 28, 1966 counts with any other counts, and should 


| 
not involve more than 2 dates or three occasions. 


If we are incorrect in our contention on Point I, but 
correct in our contention on Point III, this Court should 


remand for a new trial. 


Respectfully submitted, 
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APPLICABLE CODE PROVISIONS 


TITLE 26, UNITED STATES CODE 


\(The Act of August 2, 1937, as amended by 
jthe Act of February 10, 1939, the Act of 
August 16, 1954, and the Act of July 18, 
1956.) 


‘Sec. 4741. Imposition of tax. 


| (a) Rate. There shall be imposed 
‘upon all transfers of marihuana which 
‘are required by section 4742 to be carried 
‘out in pursuance of written order forms 
‘taxes at the following rates: 

(1) Transfers to special taxpayers. 
‘Upon each transfer to nesrod person who 
"has paid the special tax and registered 
under sections 4751 to 4753, inclusive, $1 
‘per ounce of marihuana or fraction 
‘thereof. 

' (2) Transfers to others. Upon each 
transfer to any person who has not paid 
‘the special tax and registered under sec- 
tions 4751 to 4753, inclusive, $100 per 
ounce of marihuana or fraction thereof. 
' (b) By whom paid. Such tax shall be 
‘paid by the transferee at the time of se- 
curing each order form and shall be in 
‘addition to the price of such form. Such 
‘transferee shall be liable for the tax im- 
‘posed by this section but in the event that 
the transfer is made in violation of sec- 
‘tion 4742 without an order form and 
‘without payment of the transfer tax 


‘imposed by this section, the transferor: 


shall also be liable for such tax. 
Sec. 4742. .Order forms. 


| (a) General requirement. It shall be 
unlawful for any person, ia or 
mot required to pay a special tax and 
register under sections 4751 to 4753, in- 
clusive, to transfer marihuana, except 
‘in pursuance of a written order of the 
person to whom such marihuana is trans- 
ferred, on a form to be issued in blank 
for that purpose by the Secretary or his 
delegate. 

| (b) Exceptions. Subject to such reg- 
ulations as the Secretary or his delegate 
may prescribe, nothing contained in this 
jsection shall apply— 

| (1) Professional practice. To a trans- 
fer of marihuana to a patient by a 
physician, dentist, veterinary surgeon, or 
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other practitioner registered under sec- 
tion 4753, in the course of his professional 
practice only: Provided, That such 
physician, dentist, veterinary surgeon, or 
other practitioner shall keep a record of 
all such marihuana transferred, showing 
the amount transferred and the name 


transfi 
record shall be kept for a period of 2 
years from the date of the transfer of 
such marihuana, and subject to inspec- 
tion as provided in section 4773. 

(2) Prescriptions. To a transfer of 
marihuana, made in good faith by a 
dealer to a consumer under and in pur- 
suance of a written prescription issued 
by a physician, dentist, veterinary sur- 
geon, or other practitioner registered 
under section 4753: Provided, That such 
prescription shall be dated as of the day 
on which signed and shall be signed by 
the physician, dentist, veterinary sur- 
geon, or other practitioner who issues the 
same: Provided further, That such 
dealer shall preserve such prescription 
for a period of 2 years from the day on 
which such prescription is filled, so as to 
be readily accessible for inspection by 
the officers, employees, and officials men- 
tioned in section 4773. 

(3) Exportation. To the sale, expor- 
tation, shipment, or delivery of mari- 
huana by any person within the United 
States, any Territory, the District of 
Columbia, or any of the insular posses- 
sions of the United States, to any person 
in any foreign country regulating the 
entry of marihuana, if such sale, ship- 
ment, or delivery of marihuana is made 
in accordance with such regulations for 
importation into such foreign country as 
are prescribed by such foreign country, 
such regulations to be promulgated from 
time to time by the Secretary of State of 
the United States. 

(4) Government and state officials. 
To a transfer of marihuansa, to any officer 
or employee of the United States Gov- 
ernment or of any State, Territorial, 
District, county, or municipal or insular 


Sec. 4742 
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government lawfully engaged in making 
purchases thereof for the Department 
of Defense, the Public Health Service, 
and for Government, State, Territorial, 
District, county, or municipal or insular 
hospitals or prisons. 

(5) Certain seeds. To a transfer of 
any seeds of the plant Cannabis sativa L. 
to any person registered under section 
4153. 

(c) Supply. The Secretary or his 
delegate shall cause suitable forms to be 
prepared for the purposes mentioned in 
this section and shall cause them to be 
distributed to each internal revenue 
district for sale. The price at which 
such forms shall be sold shall be fixed 
by the Secretary or his delegate, but 
shall not exceed 2 cents each. Whenever 
any of such forms are sold, the Secretary 
or his delegate shall cause the date of 
sale, the name and address of the pro- 
posed vendor, the name and address of 

and the amount of mari- 


same. 

(a) Preservation. Each such order 
form sold by the Secretary or his delegate 
shall be prepared to include an original 
and two copies, any one of which shall be 
admissible in evidence as an original. 
The original and one copy shall be given 
to the purchaser thereof. The original 
shall in turn be given by the purchaser 
thereof to any person who shall, in pur- 
suance thereof, transfer marihuana to 
him and shall be preserved by such per- 
son for a period of 2 years so as to be 
readily accessible for inspection by an 
officer or employee mentioned in section 
4773. The copy given to the purchaser 
shall be retained by the purchaser and 
preserved for a period of 2 years so as to 
be readily accessible to inspection by any 
officer or employee mentioned in section 
4713. The second copy shall be preserved 
in the records of the internal revenue dis- 
trict. 

(e) Exemption of certain transfers to 
millers. Nothing in this section shall ap- 
ply to a transfer of the plant Cannabis 
sativa L. or any parts thereof from any 
person registered under section 4753 to a 
person who is also registered under sec- 
tion 4753 as a taxpayer required to pay 
the tax imposed by paragraph (6) of sec- 
tion 4751. 


Sec. 4743 


MARIHUANA TAX 


Sec. 4743. Affixing of stamps. 


The stamps provided in section 4771 
(a) (1) for marihuana shall be affixed by 
the Secretary or his delegate to the orig- 
imal order form. 


Sec. 4744. Unlawful possession. 


(a) Persons in general. It shall be 
unlawful for any person who is a trans- 
feree required to pay the transfer tax im- 
posed by section 4741(a)— 

(1) to acquire or otherwise obtain any 
marihuana without having paid such 


, OF 

(2) to transport or conceal, or in any 
manner facilitate the transportation or 
concealment of, any marihuana so ac- 
quired or obtained. 


Proof that any person shall have had in 
his possession any marihuana and shall 
have failed, after reasonable notice and 
demand by the Secretary or his delegate, 
to produce the order form required by 
section 4742 to be retained by him shall 
be presumptive evidence of guilt under 
this subsection and of liability for the tax 
imposed by section 4741(a). 

(b) Government and state officials. 
No liability shall be imposed by virtue of 
this section upon any duly authorized of- 
ficer of the Treasury Department en- 
gaged in the enforcement of this part, 
or upon any duly authorized officer of 
any State, or Territory, or of any political 
subdivision thereof, or the District of Co- 
lumbia, or of any insular possession of 
the United States, who shall be engaged 
in the enforcement of any law or munici- 
pal ordinance dealing with the produc- 
tion, sale, prescribing, dispensing, deal- 
ing in, or distributing of marihuans. 


Sec. 4745. Forfeitures. 
(a) Ownership 


by violators. Any 
marihuana which may be seized by the 


United States Government from any 
person or persons charged with any 
violation of this part shall upon convic- 
tion of the person or persons from whom 
seized be confiscated by and forfeited to 
the United States. 

(b) Unknown ownership. Any mari- 
huana seized or coming into the posses- 
sion of the United states in the 
enforcement of this part, the owner or 
owners of which are unknown, shall be 
confiscated by and forfeited to the United 
States. 
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regulations 
Secretary or his delegate. 

‘(d) Other laws applicable. Except as 
inconsistent with the provisions of this 
part, all the provisions of internal reve- 
nue laws relating to searches, seizures, 
and forfeitures are extended to include 
marihuana. 


Sec. 4746. Cross references. 


|For penalties and other general and 
administrative provisions applicable to 
this subpart, see sections 4761 and 4762; 
sections 4771 to 4776, inclusive, and 
subtitle F. 


Sec. 4751. Imposition of tax. 


Every person who imports, manufac- 
tures, produces, compounds, sells, deals 
im, dispenses, prescribes, administers, or 
gives away marihuana shall before en- 
gaging in any of the above-mentioned 
activities, and thereafter on or before 
duly 1 of each year, pay the following 
special taxes respectively: _ 

(1) Importers, manufacturers, and 
compounders. Importers, manufac- 
turers, and compounders of marihuana, 
$24 a year; 

(2) Producers. Producers of mari- 
huana (except those included within 

ph (4)), $1 a year, or fraction 
thereof, during which they engage in 
such activity; 
' (3) Physicians, dentists, veterinary 
surgeons, and other practitioners, Phy- 
sicians, dentists, veterinary surgeons, and 
other practitioners who distribute, dis- 
pense, give away, administer, or pre- 
scribe marihuana, to patients upon whom 
they in the course of their professional 
practice are in attendance, $1 a year, or 
fraction thereof, during which they en- 
gage in any of such activities; 
| (4) Persons engaged in research, in- 
struction, or analysis. Any person not 
red as an importer, manufacturer, 
producer, or compounder who obtains 
and uses marihuana in a laboratory for 
the purpose of research, instruction, or 
analysis, or who produces marihuana for 
lany such purpose, $1 a year, or fraction 
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thereof, during which he engages in such 
activities; 

(5) Persons not otherwisetared. Any 
person who is not a physician, dentist, 
veterinary surgeon, or other practitioner 
and who deals in, dispenses, or gives 
away marihuana, $3 a year: Provided, 
That any person who has registered and 
paid the special tax ‘as an importer, 
manufacturer, compounder, or producer, 
as required by paragraphs (1) and (2), 
may deal in, dispense, or give away mari- 
huana imported, manufactured, com- 
pounded, or produced by him without 
further payment of the tax imposed by 
this section; 

(6) Millers. Any person who at a mill 
manufacturers or produces from the 
plant Cannabis sativa L. any fiber or 
fiber products, $1 a year, or fraction 
thereof, during which he engages in such 
activities. 


Sec. 4752, Computation and liability for 
tax. 


(a) Computation of tax. Where a, tax 
under paragraph (1) or (5) of section 
4751 is payable on July 1 of any year it 
shall be computed for 1 year; where any 
such tax is payable on any other day it 
shall be computed proportionately from 
the first day of the month in which the 
liability for the tax accrued to the fol- 
lowing July 1. 

(bo) Liability in case of activities in 
more than one place. In the event that 
any person subject to a tax imposed by 
section 4751 engages in any of the activi- 
ties enumerated in such section at more 
than one place, such person shall pay the 
tax with respect to each such place. 

(c) Liability in case of more than one 
activity by same person at same time. 
Except as otherwise provided, whenever 
more than one of the activities enu- 
merated in section 4751 is carried on by 
the same person at the same time, such 
person shall pay the tax for each such 
activity, according to the respective rates 
prescribed. 

Sec. 4753. Registration. 

(a) In general. Any person subject 
to the tax imposed by section 4751 shall, 
upon payment of such tax, register his 
name or style and his place or places of 
business with the official in charge of the 
internal revenue district in which such 
place or places of business are located. 
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(b) Special requirements for millers. 
The Secretary or his delegate shall not 
permit the registration of any person 
under this section as a person required 
to pay the tax imposed by paragraph (6) 
of section 4751, unless in the opinion of 
the Secretary or his delegate such per- 
son (or if @ corporation, each officer 
thereof) is a person of good moral char- 
acter and unless in the opinion of the 
Secretary or his delegate such person is a 
person of suitable financial standing, in- 
tends to engage in good faith in the busi- 
ness of manufacturing or producing fiber 
or fiber products from the plant Can- 
nabis sativa L. on a commercial basis, 
and is not seeking registration under 
this section for the purpose of facilitat- 
ing the unlawful diversion of marihuana. 
Any person who is registered under this 

paid the tax by 


books, papers, > 
connected with the activities of such per- 


may fix and determine. If 
person is not solely a producer, he 
set forth in such statement or re- 
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turn the names of the persons from 
whom said marihuana was received, the 
quantity in each instance received from 
such persons, and the date when 
received. 

(>) Cross references. For general re- 
quirement as to records, statements, and 
returns in the case of persons liable for 
tax, see subtitle F. 


Sec. 4755. Unlawful acts in case of fail- 
ure to register and pay 
special tax. 

(a) Trafficking. 

(1) Liability. It shall be unlawful for 
any person required to register and pay 
the special tax under the provisions of 
sections 4751 to 4753, inclusive, to im- 
port, manufacture, produce, compound, 

dispense, distribute, pre- 


paid such tax. 

(2) Enforcement of Uabdility. In any 
suit or proceeding to enforce the liability 
imposed by this section or sections 4751 
to 4753, inclusive, if proof is made that 
marihuana was at any time growing upon 
land under the control of the defendant, 
such proof shall be presumptive evidence 
that at such time the defendant was a 
producer and Hable under this section 
as well as under sections 4751 to 4753, 


(1) to any person who shall have regis- 
tered and paid the special tax as required 
by sections 4751 to 4753, inclusive; 

(2) to any common carrier engaged 
in transporting marihuana; 

(3) to any employee acting within the 


person; 
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under section 4753 and em- 
particular 


‘tion 4742(b) (2), ’ 
‘medical uses by a physician, dentist, 
‘veterinary surgeon, or other practitioner 
‘registered under section 4753, if the bot- 
tle or other container in which such 
‘marthuana is carried bears the name and 
registry number of the druggist, serial 
‘number of prescription, name and ad- 
‘dress of the patient, and name, address, 
‘and registry number of the person is- 
‘suing such prescription; 


‘for legitimate medical purposes; or 
(7) to any United States, State, coun- 
ty, municipal, District, Territorial, or 
insular officer or official acting within 
the scope of his official duties. 
Sec. 4756. Other laws applicable. 
| All provisions of law (including pen- 
ities) applicable in of the taxes 
imposed by sections 4701 and 4721 shall, 
‘insofar as not inconsistent with this 
part, be applicable in respect of the taxes 
imposed by this part. 
Sec. 4757. Cross references. 


applicabli 
this subpart, see sections 4761 and 4762; 
sections 4771 to 4776, inclusive; chapter 
, 40; and subtitle F. 
‘Sec. 4761. Definitions. 


When used in this part— 

(1) Person. The term “person” means 
‘an individual, a partnership, trust, asso- 
‘elation, company, or corporation, and 
includes an officer or employee of a 
‘ trust, association, company, or corpora- 
‘ tion, or a member or employee of a part- 
nership, who, as such officer, employee, 
‘or member, is under a duty to perform 
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na” means all parts of the plant Can- 
nabis sativa L., whether growing or not; 
the seeds thereof; the resin extracted 
from any part of such plant; and every 
compound, manufacture, salt, derivative, 
mixture, or preparation of such plant, 
its seeds, or resin; but shall not include 
the mature stalks of such plant, fiber 
produced from such stalks, oil or cake 
made from the seeds of such plant, any 
other compound, manufacture, salt, de- 
rivative, mixture, or preparation of such 
mature stalks (except the resin extracted 
therefrom), fiber, oil, or cake, or the 
sterilized seed of such plant which is 
incapable of germination. 

(3) Producer. The term “producer” 
means any person who (A) plants, culti- 
vates, or in any way facilitates the nat- 
ural growth of marihuana; or (B) 
harvests and transfers or makes use of 
marihuana. 

(4) Transfer or transferred. The 
term “transfer” or “transferred” means 
any type of disposition resulting in a 
change of possession, but shall not in- 
clude a transfer to a common carrier for 
the purpose of transporting marihuana. 
Sec. 4762. Administration in insular 

possession. 

(a) Puerto Rico. In Puerto Rico the 
administration of this part, the collec- 
tion of the special taxes and transfer 
taxes, and the issuance of the order 
forms provided for in section 4742 shall 
be performed by the appropriate internal 
revenue officers of the government of 
Puerto Rico, and all revenues collected 
under this part in Puerto Rico shall ac- 
crue intact to the general government 


(b) Virgin Islands. The President 
shall be authorized and directed to issue 
such Executive orders as will carry into 
effect in the Virgin Islands the intent 
and purpose of this part by providing for 
the registration with appropriate ofi- 
cers and the imposition of the special 
and transfer taxes upon all persons in 
the Virgin Islands who import, manu- 
facture, produce, compound, sell, deal 

prescribe, administer, or 
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vided by the Secretary or his delegate. 
(2) Assessment. For assessment in 
case of omitted taxes payable by stamp, 


graving, issuance, sale 

and destruction of tax-paid 
stamps provided for in the internal rev- 
enue laws shall, insofar as applicable 
and not inconsistent with sections 4701 
to 4707, inclusive, and sections 4741 to 
4746, inclusive, be extended and made 
to apply to the stamps provided in sub- 
section (a). 
Sec. 4772. Exemption from tax and 

registration. 

(a) Employees. No employee of any 
person who and paid a 
special tax as required in sections 4721 to 
4726, inclusive, or sections 4751 to 4757, 
inclusive, acting within the scope of his 
employment shall be required to register 
and pay such special taxes. 

(b) Government and state officials. 
Officials of the United States, Territorial, 
District of Columbia, or insular posses- 
sions, State or municipal governments, 
who in the exercise of their official duties 
engage in any of the businesses described 
in section 4741 or activities enumerated 
in sections 4751 and 4752, shall not be 
required to register, nor pay special tax, 
but their right to this exemption shall be 
evidenced in such manner as the Secre- 
tary or his delegate may by regulations 
prescribe. 


(c) Cross references. 

(1) Canal Zone. For authority of the 
President to issue Executive orders pro- 
viding for the registration of all persons 
in the Canal Zone who produce, import, 
compound, deal in, dispense, distribute, 
sell, or give away narcotic drugs, see sec- 
tion 4735(b). 

(2) Virgin Islands. For authority of 
the President to issue Executive orders 
providing for the registration and the 
imposition of special taxes relating to 
marihuana, on persons in the Virgin Is- 
lands, see section 4762(b). 
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Sec. 4773. I of returns, order 
orms, and prescriptions. 
The duplicate order forms and the 
prescriptions, including the written rec- 
ord of oral prescriptions, required to be 
preserved under the provisions of section 
4705 (c) (2) and (e), and the order forms 


insular possession of the United States, 
as shall be charged with the enforcement 
rdinance 


On and after the effective date of the 
Narcotic Control Act of 1956, the pro- 
visions referred to in the preceding sen- 
tence shall not apply to the Common- 
wealth of Puerto Rico unless the Legisla- 
tive Assembly of the Commonwealth of 
Puerto Rico expressly consents thereto in 
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| the manner prescribed in the constitution 

of the Commonwealth of Puerto Rico for 
| the enactment of a law: Provided, That 

(notwithstanding section 7651), sections 
, 4741 to 4762, inclusive, as amended, and, 
_ insofar as they relate to marihuana, sec- 
 tlons 4771 to 4776, inclusive, shall not 
_ apply to Guam. 


' Sec. 4775. List of special taxpayers. 


_ The Secretary or any officer or em- 
ployee designated by him is authorized 
to furnish upon written request, to any 
person, a certified copy of the names of 
any or all persons who may be listed in 

‘the respective internal revenue districts 

‘as special taxpayers under the pro- 
visions of sections 4721 to 4726, inclu- 

‘sive, section 4702(a), section 4751, or 
section 4752, upon payment of a fee of 

| $1 for each 100 names or fraction thereof 
in the copy so requested . 


Sec. 4776. Cross references. 


' For penalties and other general and 
administrative provisions applicable to 
' this subchapter, see subtitle F. 


| See. 4901. Payment of tax. 


(a) Condition precedent to carrying 
on certain business. No person shall be 
' engaged in or carry on any trade or busi- 

ness subject to the tax imposed by sec- 

‘thon 4411 (wagering), 4461(2) (coin- 
operated gaming devices) , 4721 (narcotic 
| drugs), or 4751 (marihuana) until he 
‘ has paid the special tax therefor. 


Sec. 6107. List of special taxpayers for 
public inspection. 
In the principal internal revenue of- 
fice in each internal revenue district 
_ there shall be kept, for public inspection, 
an alphabetical list of the names of all 
| Persons who have paid special taxes un- 
‘der subtitle D or E within such district. 
Such list shall be prepared and kept pur- 
'suant to regulations prescribed by the 
| Secretary of his delegate, and shall con- 
tain the time, place, and business for 
which such special taxes have been paid, 
and upon application of any prosecuting 
Officer of any State, county, or munici- 
‘pality there shall be furnished to him a 
certified copy thereof, as of a public rec- 
(ord, for which a fee of $1 for each 100 
_words or fraction thereof in the copy or 
copies so requested may be charged. 
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Sec. 6109. Identifying numbers. 


(a) Supplying of identifying numbers. 
When required by regulations prescribed 
by the Secretary or his delegate: 

(1) Inclusion in returns. Any person 
required under the authority of this title 
to make a return, statement, or other 
document shall include in such return, 
statement, or other document such iden- 
tifying number as may be prescribed for 
securing proper identification of such 
person. 

e °. * * * 

(c) Requirement of information. For 
purposes of this section, the Secretary or 
his delegate is authorized to require such 
information as may be necessary to as- 
sign an identifying number to any 
person. 


Sec. 6331. Levy and distraint. 


(a) Authority of Secretary or dele- 
gate. If any person liable to pay any tax 
neglects or refuses to pay the same within 
10 days after notice and demand, it shall 
be lawful for the Secretary or his dele- 
gate to collect such tax (and such further 
sum as shall be sufficient to cover the ex- 
penses of the levy) by levy upon all prop- 
erty and rights to property (except such 
property as is exempt under section 6334) 
belonging to such person or on which 
there is a lien provided in this chapter 
for the payment of such tax. Levy may 
be made upon the accrued salary or wages 
of any officer, employee, or elected of- 
ficial, of the United States, the District 
of Columbia, or.any agency or instru- 
mentality of the United States or the 
District of Columbia, by serving a notice 
of levy on the employer (as defined in 
section 3401(d)) of such officer, em- 
ployee, or elected official. If the Secre- 
tary or his delegate makes a finding that 
the collection of such tax is in jeopardy, 
notice and demand for immediate pay- 
ment of such tax may be made by the 
Secretary or his delegate and, upon fail- 
ure or refusal to pay such tax, collection 
thereof ‘by levy shall be lawful without 
regard to the 10-day period provided in 
this section. 


° * ~ e . 
Sec. 6402. Authority to make credits or 
refunds. 
(a) General rule. In the case of any 


overpayment, the Secretary or his dele- 
gate, within the applicable period of 
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Sec. 4771. Stamps. 


(a) Method of payment.— 

(1) Stamps. The taxes imposed by 
sections 4701 and 4741 shall be repre- 
sented by appropriate stamps, to be pro- 
vided by the Secretary or his delegate. 

(2) Assessment. 


. For assessment in 
case of omitted taxes payable by stamp, 
see subtitle F. 

(>) Other laws applicable. All the 
provisions of law relating to the en- 
graving, issuance, sale, accountability, 
cancellation, and destruction of tax-paid 
stamps provided for in the internal rev- 
enue laws shall, insofar as applicable 
and not inconsistent with sections 4701 
to 4707, inclusive, and sections 4741 to 
4746, inclusive, be extended and made 
to apply to the stamps provided in sub- 
section (a). 


Sec. 4772. Exemption from tax and 
registration. 

(a) Employees. No employee of any 
person who has registered and paid a 
special tax as required in sections 4721 to 
4726, inclusive, or sections 4751 to 4757, 
inclusive, acting within the scope of his 
employment shall be required to register 
and pay such special taxes. 

(b) Government and state officials. 
Officials of the United States, Territorial, 
District of Columbia, or insular posses- 
sions, State or municipal governments, 
who in the exercise of their official duties 
engage in any of the businesses described 
in section 4741 or activities enumerated 
in sections 4751 and 4752, shall not be 
required to register, nor pay special tax, 
but their right to this exemption shall be 
evidenced in such manner as the Secre- 
tary or his delegate may by regulations 
prescribe. 

(c) Cross references. 

(1) Canal Zone. For authority of the 
President to issue Executive orders pro- 
viding for the registration of all persons 
in the Canal Zone who produce, import, 
compound, deal in, dispense, distribute, 
sell, or give away narcotic drugs, see sec- 
tion 4735 (b) . 

(2) Virgin Islands. For authority of 
the President to issue Executive orders 
providing for the registration and the 
imposition of special taxes relating to 
marihuana, on persons in the Virgin Is- 
lands, see section 4762(b). 
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Sec. 4773. I of returns, order 


forms, and prescriptions. 


dition to the statements or returns filed 
in the office of the official in charge of 
the internal revenue district the 
provisions of sections 4732(b) or’ 4754, 
shall be open to inspection by officers and 
employees of the Treasury Department 
duly authorized for that purpose, and 


such officials of atiy State or Territory, 
unicipality therein, 


charge of the internal revenue 
upon the payment of a fee of $1 for each 
100 words or fraction thereof in the copy 
or copies so requested. 
Sec. 4774. Territorial extent of law. 
The provisions of sections 4701 to 4707, 
inclusive, and section 4721 to 4776, in- 
clusive, shall apply to the several States, 
the District of Columbia, and the insular 
United States; and, 
shall also 


wealth of Puerto Rico unless the Legisla- 
tive Assembly of the Commonwealth of 
Puerto Rico expressly consents thereto in 


July 2, 1964 


MARIHUANA TAX 


| the manner prescribed in the constitution 
_ of the Commonwealth of Puerto Rico for 

the enactment of a law: Provided, That 
, Motwithstanding section 7651), sections 
, 4741 to 4762, inclusive, as amended, and, 

insofar as they relate to marihuana, sec- 
| tlons 4771 to 4776, inclusive, shall not 
| apply to Guam. 


' Sec. 4775, List of special taxpayers. 


The Secretary or any officer or em- 
ployee designated by him is authorized 
to furnish upon written request, to any 
_ person, a certified copy of the names of 

any or all persons who may be listed in 

the respective internal revenue districts 
‘as special taxpayers under the pro- 
| visions of sections 4721 to 4726, inclu- 
‘sive, section 4702(a), section 4751, or 

section 4752, upon payment of a fee of 
| $1 for each 100 names or fraction thereof 
_ in the copy so requested . 


_ Sec. 4776. Cross references. 
' For penalties and other general and 


administrative provisions applicable to 
this subchapter, see subtitle F. 
‘Sec. 4901. Payment of tax. 
(a) Condition precedent to carrying 

‘on certain business. No person shall be 
engaged in or carry on any trade or busi- 
ness subject to the tax imposed by sec- 
‘tlon 4411 (wagering), 4461(2) (coin- 
operated gaming devices) , 4721 (narcotic 
‘drugs), or 4751 (marihuana) until he 
‘has paid the special tax therefor. 


Sec. 6107. List of special taxpayers for 
public inspection. 

‘In the principal internal revenue of- 
‘fice in each internal revenue district 
_ there shall be kept, for public inspection, 
an alphabetical list of the names of all 
persons who have paid special taxes un- 
der subtitle D or E within such district. 
‘ Such list shall be prepared and kept pur- 
'suant to regulations prescribed by the 
‘Secretary of his delegate, and shall con- 
tain the time, place, and business for 
which such special taxes have been paid, 
and upon application of any prosecuting 
officer of any State, county, or munici- 
Pality there shall be furnished to him a 
certified copy thereof, as of a public rec- 
‘ord, for which a fee of $1 for each 100 
words or fraction thereof in the copy or 
copies so requested may be charged. 
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Sec. 6109. Identifying numbers. 


(a) Supplying of identifying numbers. 
When required by regulations prescribed 
by the Secretary or his delegate: 

(1) Inclusion in returns. Any person 
required under the authority of this title 
to make a return, statement, or other 
document shall include in such return, 
statement, or other document such iden- 
tifying number as may be prescribed for 
securing proper identification of such 
person. 

° * . . * 

(c) Requirement of information. For 
purposes of this section, the Secretary or 
his delegate is authorized to require such 
information as may be necessary to as- 
sign an identifying number to any 
person. 


Sec. 6331. Levy and distraint. 


(a) Authority of Secretary or dele- 
gate. If any person liable to pay any tax 
neglects or refuses to pay the same within 
10 days after notice and demand, it shall 
be lawful for the Secretary or his dele- 
gate to collect such tax (and such further 
sum as shall be sufficient to cover the ex- 
penses of the levy) by levy upon all prop- 
erty and rights to property (except such 
property as is exempt under section 6334) 
belonging to such person or on which 
there is a lien provided in this chapter 
for the payment of such tax. Levy may 
be made upon the accrued salary or wages 
of any officer, employee, or elected of- 
ficial, of the United States, the District 
of Columbia, or. any agency or instru- 
mentality of the United States or the 
District of Columbia, by serving a notice 
of levy on the employer (as defined in 
section 3401(d)) of such officer, em- 
ployee, or elected official. If the Secre- 
tary or his delegate makes a finding that 
the collection of such tax is in jeopardy, 
notice and demand for immediate pay- 
ment of such tax may be made by the 
Secretary or his delegate and, upon fail- 
ure or refusal to pay such tax, collection 
thereof ‘by levy shall be lawful without 
regard to the 10-day period provided in 
this section. 


Sec. 6402. Authority to make credits or 
refunds. 


(a) General rule. In the case of any 
overpayment, the Secretary or his dele- 
gate, within the applicable period of 
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limitations, may credit the amount of 
such overpayment, including any inter- 
est allowed thereon, against any liability 
in respect of an internal revenue tax on 
the part of the person who made the over- 
payment and shall refund any balance to 
such person. 

(b) Credits against estimated tar. 
The Secretary or his delegate is au’ = 
ized to prescribe regulations providing 
for the crediting against the estimated 
income tax for any taxable year of the 
amount determined by the taxpayer or 
the Secretary (or his delegate) to be an 
overpayment of the income tax for a pre- 
ceding taxable year. 


Sec. 6601. Interest on underpayment, 
nonpayment, or extensions 
of time for payment of 
tax. 


(a) General rule. If any amount of 
tax imposed by this title (whether re- 
quired to be shown on a return, or to be 
paid by stamp or by some other method) 
is not paid on or before the last date pre- 
scribed for payment, interest on such 
amount at the rate of 6 percent per 
annum shall be paid for the period from 
such last date to the date paid. 


s e . s s 
Sec. 6651. Failure to file tax return. 


(a) Addition to the tax. In case of 
failure to file any return required under 
authority of subchapter A of chapter 61 
(other than part III thereof), of sub- 
chapter A of chapter 51 (relating to 
distilled spirits, wines, and beer), or 
of subchapter A of chapter 52 (relating 
to tobacco, cigars, cigarettes, and ciga- 
rette papers and tubes), or of subchapter 
A of chapter 53 (relating to machine- 
guns and certain other firearms), on 
the date prescribed therefor (determined 
with regard to any extension of time for 
filing), unless it is shown that such fail- 
ure is due to reasonable cause and not 
due to willful neglect, there shall be 
added to the amount required to be 
shown as tax on such return 5 percent of 
the amount of such tax if the failure is 
for not more than 1 month, with an ad- 
ditional 5 percent for each additional 
month or fraction thereof during which 
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such failure continues, not exceeding 25 
percent in the aggregate. 
e ° * ° ° 
Sec. 6653. Failure to pay tax. 
° 


e ° ° ° 


mined under subsection (a). 


. * 


° e ° 
Sec. 7101. Form of bonds. 


‘Whenever, pursuant to the provisions 
of this title (other than sections 7485 and 
6803(a) (1)), or rules or regulations pre- 


such surety or sureties 
scribed by regulations issued 
cretary or his delegate. 


perjury. Willfully makes and subscribes 
any return, statement, or other docu- 
ment, which contains or is verified by a 
written declaration that it is made under 
the penalties of perjury, and which he 
does not believe to be true and correct 
as to every material matter; or 

(2) Aid or assistance. Wilfully aids 
or assists in, or procures, counsels, or ad- 
vises the preparation or presentation un- 
der, or in connection with any matter 
arising under, the internal revenue laws, 
of a return, affidavit, claim, or other 
document, which is fraudulent or is false 
as to any material matter, whether or not 
such falsity or fraud is with the knowl- 
edge or consent of the person authorized 
or required to present such return, affi- 
davit, claim, or document; or 
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| (3) Fraudulent donds, permits, and 
' entries. Simulates or falsely or fraudu- 


advises, aids in, or connives at such ex- 

| ecution thereof; or 
(4) Removal or concealment with in~ 
| tent to defraud. Removes, deposits, or 
conceals, or is concerned in removing, 
, or concealing, any goods or 


any tax is or shall be 

property upon which levy is authorized 
| by section 6331, with intent to evade or 
' defeat the assessment or collection of 
' any tax imposed by this title; or 

' ($8) Compromises and closing agree- 
ments. In connection with any com- 
' promise under section 7122, or offer of 
' such compromise, or in connection with 
' any closing agreement under section 
| 7121, or offer to enter into any such 
' agreem: 


more than $5,000, or imprisoned not more 
' than 3 years, or both, together with the 
costs of prosecution. 
Sec. 7237. Violation of laws relating to 
narcotic drugs and to mari- 
huana. 


(a) Where no specific penalty is other- 
wise provided. Whoever commits an of- 
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20 years and, in addition, may be fined 
not more than $20,000. For a third or 
subsequent offense, the offender shall be 
imprisoned not less than 10 or more than 
40 years and, in addition, may be fined 
not more than $20,000. 

(b) Sale or other transfer without 
written order. Whoever commits an of- 
fense, or conspires to commit an offense, 
described in section 4705(a) or section 
4742(a) shall be imprisoned not less than 
5 or more than 20 years and, in addition, 
may be fined not more than $20,000. For 
a second or subsequent offense, the of- 
fender shall be imprisoned not less than 
10 or more than 40 years and, in addi- 
tion, may be fined not more than $20,000. 
It the offender attained the age of 18 
before the offense and— 

(1) The offense consisted of the sale, 
barter, exchange, giving away, or trans- 
fer of any narcotic drug or marihuans to 

‘who had not attained the age of 


$20,000, 
(c) Conviction of second or subsequent 
offensi 


section or in— 
(A) subsection (c), (h), or (i) of sec- 
Drugs and 


Export Act (21 U.S.C., sec. 174); : 

(B) the Act of July 11, 1941 (21 U.S.C., 
sec. 1842) ; 

(C) section 9 of the Act of December 
17, 1914 (38 Stat. 789) ; 

(D) section 1 of the Act of May 26, 
1922 (42 Stat. 596) ; 

(E) section 12 of the Marihuana Tax 
Act of 1937 (50 Stat. 556) ; or 

(F) section 2557(b) (1) or 2596 of the 
Internal Revenue Code of 1939. 
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For purposes of determining prior of- 
fenses under the preceding sentence, 
@ reference to any subsection, section, 
or Act providing a penalty for an offense 
shall be considered as a reference to such 
subsection, section, or Act as in effect 
(as originally enacted or as amended, as 
the case may be) with respect to the 
offense for which the offender previously 
has been convicted. 

(2) Procedure. After conviction (but 
before pronouncement of sentence) of 
any offense the penalty for which is pro- 
vided in subsection (a) or (b) of this 
section, subsection (c) or (h) of section 
2 of the Narcotic Drugs Import and 
Export Act, as amended, or such Act of 
July 11, 1941, as amended, the court 
shall be advised by the United States 
attorney whether the conviction is the 
offender’s first or a subsequent offense. 
If it is not a first offense, the United 
States attorney shall file an information 
setting forth the prior convictions. The 
offender shall have the opportunity in 
open court to affirm or deny that he is 
identical with the person con- 
victed. If he denies the identity, sen- 
tence shall be postponed for such time 
as to permit a trial before a jury on the 
sole issue of the offender’s identity with 
the convicted. If the 


person previously 
tees creccre n jury to be the 


convicted, or if he 
eknowledees that he is such person, he 
shall be sentenced as prescribed in sub- 
section (a) or (b) of this section, sub- 
section (c) or (h) of such section 2, or 
such Act of July 11, 1941, as amended, 
as the case may be. 
(a) No suspension of sentence; no 
prodvation; etc. Upon conviction— 
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(1) of any offense the penalty for 
which is provided in subsection (b) of 
this section, subsection (c), (h), or (1) 
of section 2 of the Narcotic Drugs Import 
and Export Act, as amended, or such Act 
of July 11, 1941, as amended, or 

(2) of any offense the penalty for 
which is provided in subsection (a) of 
this section, if it is the offender's second 
or subsequent offense, 


the imposition or execution of sentence 
shall not be suspended, probation shall 
not be granted, section 4202 of title 18 
of the United States Code shall not apply, 
and the Act of July 15, 1932 (47 Stat. 

and following), 


ended, Ply. 

(e) Unlawful disclosure of informa- 
tion on returns and order forms. Any 
person who shall disclose the informa- 
tion contained in the statements or re- 
turns. under section 4732(b) or 
4754(a), in the duplicate order forms 
required under section 4705(e), or in the 
order forms or copies thereof referred 
to in section 4742(d), except— 

a as expressly provided in section 


(2) for the purpose of enforcing any 
law of the United States relating to 
narcotic drugs or marihuana, or 

(3) for the purpose of enforcing any 
law of any State or Territory or the 
District of Columbia, or any insular 
possession of the United States, or or- 
dinance of any organized municipality 
therein, regulating the sale, prescribing, 
dispensing, dealing in, or distribution of 
narcotic drugs or marihuana, 


shall be fined not more than $2,000 or 
imprisoned not more than 5 years or 
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Regulations 


Susrart A—INTRODUCTORY 
$152.1 Scope of regulations. 


| The regulations in this part deal with 
| the tax computation, procedure, forms of 
records and similar 


| within the United States. 
| $152.2 Laws applicable. 


|. The provisions of law which are appli- 
| cable in respect of the taxes specified in 
| $152.1 are those set forth in parts IT 
| and III, subchapter A. chapter 39, of the 
Internal Revenue Code of 1954, together 
with all other provisions of law which, 
| by reference or otherwise, are applicable 


{ tosuch taxes. 


, $152.3 PAS ER EONS 


indicated, ref 

ions to the “Tnternal 
i or “the Code” are refer- 
' ences to the Internal Revenue Code of 
| 1954, as amended. Where the word 
| “section” is followed by a number as, for 
| example “section 4751”, the reference is 

to a section of the Internal Revenue Code 


| of 1954, as amended. The sections of the 


sym! 
arabic number 152, followed by a decimal 
point and a number as, for example 


i “§ 152.11". 


Susrart B—Dermorrions 
$152.11 Meaning of terms. 

As used in this part: 

(a) The term “United States” shall 
include the several States, the win 
of Columbia, and the insular 
of the United States except Puerto Rico 
and the Virgin Islands. It does not in- 
clude the Canal Zone. 

__) The terms “manufacturer” and 


pounding, or other manufacturing oper- 
ation. They shall not include one who 
merely gathers and destroys the plant, 
one who merely threshes out the seeds 
on the premises where produced, or one 
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who in the conduct of a legitimate busi- 
ness merely subjects seeds to a cleaning 
process. 

(c) The term “producer” means any 
person who induces in any way the 
growth of marihuana; and any person 
who harvests it, either in a cultivated 
or wild state, from his own or any other 
land, and transfers or makes use of it, 
including one who subjects the mari- 

harvests 


erally all persons are included who 
gather marihuana for any purpose other 
than to destroy it. The term does not 
include one who merely plows under 
or otherwise destroys marihuana with 
or without harvesting. It does not in- 
clude one who grows marihuana for use 
in his own laboratory for the purpose of 
research, instruction, or analysis and 
who does not use it for any other purpose 
or transfer it. 

(ad) The term “miller” means any 
person who at a mill manufactures or 
produces from the plant Cannabis sativa 
L. any fiber or fiber products. 

(e) sTbehtercnapeciaiscaras eeeaS 
include any of the taxes, 


(2) The term “person” occurring in 
the ions in this part is used to 
include an individual, partnership, trust, 
association, company, or corporation; 
also a hospital, college or pharmacy, 
medical or dental clinic, sanatorium, or 
other institution or entity. 

(g) Words importing the singular may 
include the plural; words importing the 
masculine gender may be applied to the 
feminine or the neuter. 

(h) The definitions contained in this 
section shall not be deemed exclusive. 


Suspart C—Spectat Taxes 
REGISTRATION 
§ 152.19 Persons liable. 


Liability to payment of special tax 
and registration attaches to every per- 
son who imports, manufactures, pro- 
duces, compounds, sells, deals in, dis- 
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penses, prescribes, administers, or gives 
away marihuana. As to the liability of 
& person engaged in one or more of the 
reese activities to several taxes see 


$152.20 Manner and time of registra- 
tion. 

Every person required to register pur- 
suant to section 4753 shall execute and 
file, with the district director for the 
internal revenue district in which he 
Proposes to engage in any activity men- 
tioned in § 152.19, an application for 
registration on Form 678 and pay the 
special tax or taxes enumerated in 
§ 152.29. Form 678 shall be executed by 
new applicants and approved by the dis- 
trict director before the activity is com- 
menced. Renewal applications shall be 
executed and filed on or before the suc- 
ceeding July 1, and annually thereafter 
as long as lability is incurred. Form 
678 may be obtained from the district 
director. For the purpose of the special 
tax imposed by section 4751, Form 678 
shall be considered a return. 


§ 152.21 Investigation of millers’ appli- 
cations. 

(a) All applications filed by millers 
on Form 678 shall be referred by the 
district director to the appropriate nar- 
cotic district supervisor for investigation, 
report, and recommendation. Applica- 
tions on Form 678 for reregistration shall 
also be referred by the district director 
to the appropriate narcotic district 
supervisor for investigation, report, and 
recommendation, if the district director 
is in doubt as to the applicant’s quali- 
fications to engage in the activity for 
which he seeks registration. 

(b) In the case of applications which 
have been so referred, the district di- 
rector shall not issue a special tax stamp 
in connection with any registration until 
information has been submitted to him 
by the narcotic district supervisor, that 
the applicant is lawfully entitled to 
engage in the activity in the internal 
revenue district in which he seeks 
registration. 

(c) Upon receipt of such application 
for registration or reregistration, the 
narcotic district supervisor shall im- 
mediately cause an investigation to be 
made of the applicant to determine 
whether he meets the qualifications set 
forth in section 4753(b) of the Internal 
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Revenue Code of 1954. Particularly, in 
the case of a new applicant, the investi- 
gation shall include a comprehen- 
sive inquiry to determine whether the 
applicant is equipped with technical fa- 
cilities and technical skill adequate to 
establish and maintain the proposed 
milling operation with a reasonable de- 
gree of efficiency; whether the applicant 
has a market for the prospective fiber 
products; and whether there are or will 
be appropriate safeguards against diver- 
sion of marihuana while en route to, or 
at, the mill premises. The narcotic dis- 
trict supervisor shall make a complete 
report of the result of the investigation, 
with a statement of his findings and his 
recommendation, to the Commissioner of 
Narcotics who will notify the district 
supervisor of his approval or disapproval 
of the application or direct that more 
information be furnished or that addi- 
tional investigation be made before de- 
cision of approval or disapproval is made. 

(a) Upon receipt of said notification, 
the narcotic district supervisor shall re- 
turn the application to the district di- 
rector with a statement that it has been 
approved or disapproved by the Commis- 
sioner of Narcotics including, in case of 
disapproval, representation of the points 
wherein the applicant lacks statutory 
qualification. The application together 
with the statement shall be returned to 
the district director within 20 days from 
date of receipt of the application by the 
district supervisor, unless a longer time 
shall be required within which to com- 
plete an investigation and report. In 
the latter event the district supervisor 
shall, upon or before the expiration of the 
said 20 days, notify the district director 
stating the estimated additional time 


(e) If the application is returned dis- 
approved, the district director shall so 
notify the applicant with a statement of 
the points wherein he lacks the necessary 
qualifications, and shall deny him 
registration. 

(f) If the narcotic district supervisor 
shall find, after investigation, that a 
miller already registered has not com- 
plied or is not complying with the re- 
quirements of section 4753(b) or that 
grounds exist which would justify the 
refusal to permit the original registra- 
tion of such person under said section, he 
shall report the result of his investiga- 
tion, with a statement of his findings and 
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his recommendation, to the Commis- 
sioner of Narcotics whether or not an 
application by the miller for reregistra- 
tion (renewal) has been submitted or is 
pending. The Commissioner of Nar- 
cotics may direct that more information 
be furnished or that additional investiga- 
tion be made before decision is made in 
the case. The final decision of the Com- 
missioner of Narcotics shall be com- 
municated to the narcotic district 
supervisor and if adverse to the regis- 
trant, will include a statement showing 
wherein said registrant is deemed to be 
disqualified. 

(1) The district director shall immedi- 
ately notify the registrant of an adverse 
decision with the included statement of 
disqualification, and that his current 
registration is canceled and that reregis- 
tration will be denied, or if application 
is pending that it will be denied. Since 
the public health, interest and safety re- 
quire otherwise, the registrant shall not 
be accorded opportunity to demonstrate 
or achieve compliance with the lawful 
requirements before cancellation of reg- 
istration or denial of reregistration. 

(2) Within 15 days from the date of 
the district director's notification of can- 
cellation of existing registration or 
denial of reregistration, the registrant so 
notified may request a hearing by letter 
addressed and mailed to the Commis- 
sioner of Narcotics, Washington, D.C., 
20226. Upon receipt of timely applica- 
tion, the Commissioner of Narcotics 
shall arrange a hearing at a time and 
place convenient to the parties, but effort 
will be made to hold such hearing with- 
in 30 days, before a hearing officer to 
be designated by said Commissioner and 
pursuant to such rules as the Commis- 
sioner may deem necessary to secure the 
efficient and expeditious conduct of the 
hearing. 


§ 152.22 Investigation 
other than millers. 


(a) All new applications on Form 678 
shall be referred by the district director 
to the appropriate narcotic district 
supervisor for investigation, report, and 
recommendation. Renewal applications 
on Form 678 shall also be referred by the 
district director to the appropriate nar- 
cotic district supervisor for investigation, 
report, and recommendation, if the dis- 
trict director is in doubt as to the appli- 
cant’s being lawfully entitled to engage 


of applicants 
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in the activity for which he seeks regis- 
tration. The provisions of this section 
shall not apply in the case of any appli- 
— to which the provisions of § 152.21 
apply. 

(b) In the case of applications which 
have been so referred, the district direc- 
tor shall not issue a special tax stamp 
in connection with any registration until 
information has been submitted to him, 
by the narcotic district supervisor, that 
the applicant is properly licensed or 
otherwise lawfully entitled to engage in 
the activity in the internal revenue dis- 
trict in which he seeks registration. 

(c) All applications for registration 
that are referred to the narcotic district 
supervisor shall be returned by him to 
the district director with recommenda- 
tion for approval or disapproval and, in 
case of disapproval, with a statement an- 
nexed concerning applicant’s lack of H- 
cense or qualification, to lawfully engage 
in the activity for which registration is 
sought. The application together with 
any required statement shall be return- 
ed to the district director within 10 days 
from date of receipt of the application by 
the supervisor, unless a longer time shall 
be required within which to complete an 
investigation. In the latter event the 
district supervisor shall, upon or before 
the expiration of the said 10-day period, 
so notify the district director stating the 
estimated additional time required. 

§ 152.23 Evidence of qualification. 

The application of every person shall 
show that, under the laws of the juris- 
diction in which he is operating or pro- 
poses to operate, he is legally qualified 
or lawfully entitled to engage in the ac- 
tivities for which registration is sought. 


§ 152.24 False applications. 


The false or fraudulent execution or 
signing of any application for registra- 
tion or any supporting statement re- 
quired shall subject the offending per- 
a the Mabilities imposed by section 


§ 152.25 Signatures. 


(a) Individuals. The application 
must be signed by the person desiring 
registration. 


(b) Firms and corporations. The ap- 
Plication of a firm must be signed by a 
member, that of a corporation by an 
officer duly authorized to act. The names 
of the real owners must be disclosed if 
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the business is being carried on under 
an assumed or trade name or that of a 
former owner. If owned by a partner- 
ship, the name of each partner must 
appear. In the case of a corporation, the 
names of the principal officers must be 
shown. 

(c) Institutions. When an institu- 
tion is subject to tax the head thereof 
or of the department wherein marihuana 
is used shall sign the application for 
registration. 


§ 152.26 Inventory required. 


Every person, making application for 
registry or reregistry in Class III who is 
not required to render returns on Form 
961 and its supplements or on Form 810 
and its supplements, or in Class IV or V, 
shall prepare, in duplicate, an inventory 
of all marihuana and preparations there- 
ofonhand. Persons making application 
for registry or reregistry shall prepare 
the inventory as of December 31 preced- 
ing the date of the application or any 
date between December 31 and the date 
of the application. The inventories shall 
be prepared on Form 678 (used by regis- 
trants under the provisions of § 151.27 of 
this chapter for submitting inventories 
of narcotic drugs on hand), copies of 
which may be obtained from district di- 
rectors upon request. If the taxpayer is 
engaged in more than one of these classes 
of business, a separate inventory must 
be prepared for each class. The original 
inventory shall be forwarded to the dis- 
trict director with the application for 
registration, and the duplicate must be 
kept on file by the maker for a period of 
2 years. Persons also applying for regis- 
tration under the provisions of section 
4722 and Subpart C of Part 151 of this 
chapter in any one of the classes with 
respect to which they are required to sub- 
mit inventories, on Form 678, of narcotic 
drugs and preparations on hand, may 
include the marihuana inventory on this 
same form. 


§ 152.27 Registry numbers. 


Upon approval of the application the 
district director will assign a registry 
number to the applicant. The numbers 
are issued serially without regard to 
classes. The same number shall be re- 
tained throughout all the consecutive pe- 
tiods for which the applicant may be reg- 
istered. In the case of one engaged in 
business at two or more places or regis- 
tered in two or more classes at the same 
place a separate number will be assigned 
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for each place or class. The registry 
number of a person who discontinues op- 
erations will not be assigned to any other 
person for any portion of the same fiscal 
year. 


§ 152.28 Employer identification num- 
bers. 


(a) Except as provided in paragraph 
(b) of this section, an application on 
Form SS-4 for an employer identifica- 
tion number shall be made by every per- 
son who, at any time after September 30, 
1962, performs any act with respect to 
which a tax is imposed by section 4751, 
but who prior to such time neither has 
been assigned an employer identification 
number nor has applied therefor. 

(b) The provisions of this section 
shall not apply in respect of those em- 
ployees and officials referred to in section 
4772. 

(c) The application on Form SS-4, to- 
gether with any supplementary state- 
ment, shall be prepared in accordance 
with the form, instructions, and regula- 
tions applicable thereto, and shall set 
forth fully and clearly the data therein 
called for. Form SS—4 may be obtained 
from any district director. The applica- 
tion ‘on Form SS-4 shall be filed with any 
district director with whom a return on 
Form 678 will be filed by the person who 
is required to make the application. The 
application shall be filed on or before 
the seventh day after the first date, after 
September 30, 1962, on which occurs any 
act with respect to which a tax is imposed 
by section 4751. The application shall 
be signed by (1) the individual, if the 
person is an individual; (2) the presi- 
dent, vice president, or other principal 
officer if the person is a corporation; (3) 
a responsible and duly authorized mem- 
ber or officer having knowledge of its af- 
fairs, if the person is a partnership or 
other unincorporated organization; or 
(4) the fiduciary, if the person is a trust 
or estate. An employer identification 
number will be assigned to the person in 
due course upon the basis of the infor- 
mation reported on the application re- 
quired under this section. 

(d) The employer identification num- 
ber assigned to a person liable for the 
tax imposed by section 4751 shall be 
shown in any return, statement, or other 
document made by such person for any 
period commencing after June 30, 1963. 

(e) Each taxpayer shall make appli- 


July 2, 1964 


MARIHUANA TAX 


cation for, and shall be assigned, only 
one employer identification number, re- 
gardless of the number of places of busi- 
ness for which the taxpayer is required 
to file Form 678. 

(£) For the definition of the term “em- 
Ployer identification number”, see § 301.- 
7701-12 of this chapter (Regulations on 
Procedure and Administration). For 
provisions relating to the penalty for 
failure to include the employer identi- 
fication number in a return, statement, 
or other document, see § 301.6676-1 of 
this chapter (Regulations on Procedure 
and Administration) . 


CLASSIFICATION 
§ 152.29 Rates of tax. 


(a) Persons subject to tax are divided 
into classes as shown by the table below: 


Pay more than one tax. 


§ 152.31 Manufacturers and compound: 
ers. 


Every person coming within the defini- 
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tion set out in § 152.11(b) is subject to 
tax as a manufacturer or compounder at 
the rate of $24 per annum in Class I. 


§ 152.32 Producers. 


Every person coming within the defini- 
tion set out in § 152.11(c) is subject to 
tax as a producer at the rate of $1 per 
annum or fraction thereof in Class IZ. 


§ 152.33 Dealers. 


Generally, one who sells, gives away, 
or dispenses marihuana in any form, is 
subject to tax as a dealer at the rate of 
$3 per annum in Class I. However, 
Mability as a dealer does not attach to 
a physician, dentist, veterinary surgeon, 
or other practitioner who, incidentally 
to the legitimate practice of his profes- 
sion, dispenses marihuana. A physician, 
dentist, veterinary surgeon, or other 
practitioner who sells or dispenses mari- 
huana apart from the legitimate practice 
of his profession incurs liability as a 
dealer. A manufacturer, compounder, 
or producer, who has paid special tax 
in such capacity does not incur addi- 
tional lability on account of sales of his 
own products at the place of production, 
or in the case of an importer at his 
principal place of business. As to the 
limited right of a manufacturer or pro- 
ducer to sell free from payment of addi- 
tional special tax away from the factory 
or place of production, see § 152.37. Ex- 
cept as indicated, liability for additional 
tax as a dealer is incurred at each addi- 
tional place where sales are made. Re- 
tail druggists who have paid tax as deal- 
ers do not incur lability as manufactur- 
ers or compounders on account of 
compounding marihuana preparations to 
fill legitimate prescriptions even though 
the preparations are compounded in ad- 
vance of receipt of prescriptions, so long 
as they are used for prescription pur- 
poses only. 


§ 152.34 Practitioners and interdistrict 
practice. 

(a) Physicians, dentists, veterinary 
surgeons, and other practitioners, includ- 
ing institutions, who prescribe, distribute, 
dispense, give away, or administer mari- 
huana, and who are entitled to do so 
under the laws of the jurisdiction in 
which they practice, are subject to tax 
at the rate of $1 per annum or fraction 
thereof in Class IV. 

(b) A practitioner maintaining an 
office where he is duly registered with 
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the district director of the internal reve- 
nue district in which the office is located, 
and where his complete stock of mari- 
huana and marihuana records are kept, 
may distribute, dispense, give away, ad- 
minister, or prescribe marihuana in 
other internal revenue districts in which 
he may be lawfully engaged in the prac- 
tice of his profession, within the United 
States, in the course of his professional 
practice only, without incurring addi- 
tional tax liability. 


§ 152.35 Laboratory use. 


Chemists occupying an independent 
status and not that of employees, in 
other words, in business for themselves, 
who, being lawfully entitled so to do, 
make analyses of marihuana or use 
marihuana in analyzing other substances 
in a laboratory, and persons who pro- 
duce or obtain and use in a laboratory 
any marihuana for the purpose of re- 
search, instruction, or analysis, if not 
registered as an importer, manufacturer, 
compounder, or producer, are subject to 
tax at the rate of $1 per annum or frac- 
tion thereof in Class V, provided no 
marihuana is manufactured or com- 
pounded for sale or for removal for 
consumption or sale. 


§ 152.36 Millers. 


Every person who at a mill manu- 
factures or produces from the marihuana 
plant any fiber or fiber products is sub- 
ject to tax as a miller at the rate of 
$1 per annum or fraction thereof in 
Class VI. 


PARTICULAR SITUATIONS 
§ 152.37 Several places of business. 


Generally a taxpayer must pay as 
many special taxes as he has places of 
business. Thus, if a concern has one 
or more separate branches where any 
of the various taxable businesses is car- 
ried on, tax must be paid for each branch 
separately. However, a. manufacturer 
or producer upon a single payment of 
special tax may sell products of his own 
manufacture or production at both the 
place of manufacture or production and 
his principal office or place of business, 
provided no products, except samples, 
are kept at said offce or place of busi- 
ness. Tax does not attach with respect 
to a warehouse where marihuana is 
stored provided no sales are made at 
such place. 
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§ 152.38 Itinerant vendors. 


No person is permitted to deal in mari- 
huana except upon orders received or 
engagements made at, with respect to, or 
by reason of, a fixed address. A peddler 
of marihuana will be regarded as incur- 
ring a separate tax liability and commit. 
ting an additional offense at each place 
where a sale is made. 


§ 152.39 Partnerships. 


A partnership is subject to the same 
tax lability as an individual. Should 
either of the partners also individually 
engage in a taxable activity, he will in- 
cur additional Mability with respect to 
such activity. 


§ 152.40 Institutions. 


Hospitals, colleges, medical and dental 
clinics, sanatoriums, and other institu- 
tions not exempt as public institutions 
are subject to the same special tax li- 
ability as other persons dealing in or 
handling marihuana in the same 
manner. 


§ 152.41 Principals. 


Principals, rather than agents, are 
lable to the taxes imposed. Employers 
and other principals will be regarded as 
responsible for the acts of employees * 
and other agents within the scope of 
their employment. 


§ 152.42 Employees. 


An employee of a person who has regis- 
tered and paid tax will not himself incur 
lability to tax so long as he acts solely 
within the scope of his employment. 
However, an employee who, within or 
without the scope of his employment, 
does any unlawful act, will be held per- 
sonally liable. 


§ 152.43 Nurses. 


Nurses are regarded as agents of the 
practitioners or institutions under whose 
direction or supervision their duties are 
performed, and they are not permitted to 
register, nor are they permitted to be in 
Possession of marihuana except as such 
agents, or as patients. Marihuana left 
by a practitioner with a nurse, to be ad- 
ministered during his absence, upon dis- 
charge of the nurse must be returned to 
the practitioner, who will account for the 
marihuana on his records. Any mari- 
huana found in the possession of a nurse 
not at the time under the supervision of 
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& practitioner shall be forfeited to the 
Government. 


§ 152.44 Traveling salesmen. 


Traveling salesmen who merely solicit 
orders and forward them to their respec- 
tive principals are not required to register 
or pay any tax. 


§ 152.45 Operation of State laws. 


Payment of special tax under Federal 
law confers no right or privilege to con- 
duct business contrary to State law. The 
holder of a special-tax stamp issued by 
the Federal Government may still be 
punishable under a State law prohibiting 
or regulating the production, manufac- 
ture, or sale of marihuana. On the other 
hand, compliance with State law affords 
no immunity under Federal law. Per- 
sons who engage in business in violation 
of the law of a State are, nevertheless, 
required to pay special tax as imposed 
under the internal-revenue laws of the 
United States. 


DELINQUENT AND FALSE RETURNS 


§ 152.46 Delinquent returns, 

(a) Every person from whom a 
special-tax return is required who, with- 
out reasonable cause, fails to file such 
return on or before the date prescribed 
for filing (determined with regard to 
any extensions granted) is subject to 
certain penalties. Under section 6651 
(a), the penalty for delinquency is 5 per- 
cent of the amount of tax required to be 
shown on the return if the failure is for 
not more than 1 month, and an addi- 
tional 5 percent for each additional 
month or fraction thereof, during which 
the delinquency continues, not to ex- 
ceed 25 percent in the aggregate. 

(b) A taxpayer who wishes to avoid 
the addition to the tax for delinquency 
must make an affirmative showing of all 
the facts alleged as reasonable cause 
for failure to file the return on time. 
Such showing should be made in the 
form of a written statement containing 
a declaration that it is made under 
penalties of perjury. The statement 
should be filed with the district director 
with whom the return is required to be 
filed. If the district director or the di- 
rector of the regional service center de- 
termines that the delinquency was due 
to a reasonable cause, and not to willful 
neglect, the addition to the tax will not 
be assessed. If the taxpayer exercised 
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ordinary business care and prudence and 
was nevertheless unable to file the re- 
turns within the prescribed time, then 
the delay is due to reasonable cause. 

(c) The addition to the tax under sec- 
tion 6651 is not applicable where a 50 
percent addition to the tax for fraud is 
assessed under the provisions of section 
6653(b). See $152.50. 


§ 152.47 Sickness or absence. 


If the district director is satisfied that 
failure to file a return is due to sickness 
or absence, he may extend the time for 
filing for not more than 30 days. Since 
any member of a firm may make the re- 
turn, sickness or absence of less than 
all the members of a firm will not relieve 
from liability to the penalty for failure 
to make return, nor afford ground for 
extension of time. 


§ 152.48 Failure of agent. 


If an attorney or agent is delegated to 
make a return and pay special tax, the 
principal will incur the penalty if the 
return is not filed within the time pre- 
scribed by law. 


§ 152.49 Delinquent payment. 


(a) Under section 6601 interest at the 
Tate of 6 percent per annum shall be 
paid on any unpaid amount of tax (spe- 
cial or transfer) from the last date 
prescribed for payment of the tax (de- 
termined without regard to any exten- 
sion of time for payment) to the date on 
which payment is received. 

(b) If by reason of jeopardy, a notice 
and demand for payment of any tax is 
issued before the last date otherwise pre- 
scribed for payment, such last date shall, 
nevertheless, be used for the purpose of 
the interest computation, and no in- 
terest shall be imposed for the period 
commencing with the date of the is- 
suance of the notice and demand and 
ending on such last date. If the tax is 
not paid on or before such last date, 
interest will automatically accrue from 
such last date to the date on which pay- 
ment is received. 

(c) Interest shall be assessed and col- 
lected in the same manner as tax and 
shall be paid upon notice and demand by 
the district director or the director of 
the regional service center. Interest on 
tax may be assessed and collected at any 
time within the period of limitation on 
collection after assessment of the tax on 
which it relates. 
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(a) No interest under section 6601 
shall be payable on any interest provided 
by such section. 

(e) Interest shall not be imposed on 
any assessable penalty, unless such as- 
sessable penalty is not paid within 10 
days from the date of notice and demand 
therefor. If interest is imposed it shall 
be imposed only for the period from the 
date of notice and demand to the date 
on which payment is received. 

(f) If notice and demand is made for 
any amount and such amount is paid 
within 10 days after the date of such 
notice and demand, interest shall not be 
imposed for the period after the date of 
such notice and demand. 


§ 152.50 False returns. 


For. making a false or fraudulent re- 
turn, additional Mability amounting to 
50 percent of the underpayment of the 
tax is incurred. If a penalty for fzaud 
is assessed, the penalty for failure to file 
a return will not be assessed with respect 
to the same underpayment. 


§ 152.51 When penalty accrues. 


In view of the positive language of 
section 4901(a), all persons engaging in 
activities specified in section 4751 will be 
regarded as delinquent and the penalties 
and interest provided are applicable un- 
less applications are filed not later than 
July 1 of each year or on or before the 
date upon which liability is incurred. 


CHANGES AFTER TAX PAYMENT 
§ 152.52 Change of control. 


(a) Certain other than the 
taxpayer may, without incurring addi- 
tional Hability, carry on the business at 
the same address and for the remainder 
of the period for which special tax was 
paid. To secure such right the party or 
parties continuing the business must 
execute, within 30 days, a return on 
Form 678, showing the basis of the right. 
As to lability for failure to register 
change, see § 152.57. Under the condi- 
tions indicated the parties having such 
right include the following: 

(1) The relict, children, or other legal 
representatives of a deceased taxpayer. 

(2) A receiver or referee in bank- 
ruptey, or an assignee for the benefit of 
creditors. 

(3) The partner or partners remain- 
ing after death or withdrawal of @ 
member. 

(b) Special tax, reckoned from the 
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first day of the month in which the 
change occurs, is incurred and must be 
paid by the parties indicated under the 
following conditions: 

(1) Where additional partners are 
taken into a firm operating under the 
old or a new firm name. 

(2) Where a corporation is formed to 
continue the business of a partnership, 
or an existing corporation is reincorpo- 
rated. 

(3) Where a stockholder or other 
party continues a business previously 
conducted by a corporation. whether or 
not the corporation is dissolved. 


§ 152.53 Change of name or location. 


The name of an individual, firm, or 
corporation that has paid special tax 
may be changed, or a special-tax payer 
may relocate his place of business, with- 
out incurring additional tax lability, 
provided the change is registered with 
the district director. 


§ 152.54 Registration. 


A special-tax payer who changes his 
name or relocates his place of business 
shall within 30 days execute a new re- 
turn on Form 678, marked “Revised Reg- 
istry” The return shall set forth the 
date of change and the new name or 
address. The return shall be forwarded 
with the special-tax stamp to the district 
director who issued the stamp for re- 
cording the change. 


§ 152.55 Removal within district. 


‘Where 2 taxpayer removes his business 
to another address within the internal 
revenue district the district director will 
enter on his Record 10 the new address 
and the date of removal, and will note 
the change on the face of the special-tax 
stamp which he will return to the 
taxpayer. 


§ 152.56 Removal to another district. 


Where a taxpayer removes his busi- 
ness to another internal revenue district 
the district director who issued the stamp 
will enter on his Record 10 the new ad- 
dress and date of removal, and will trans- 
mit the stamp to the district director of 
the district to which the taxpayer re- 
moved. The district director of that 
district will then make entry on his Rec- 
ord 10, as in the case of a new registrant, 
and note the taxpayer's new address and 
the district director’s name, title, and the 
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internal revenue district, and the date on 
the stamp, which he will return to the 
taxpayer. 


§ 152.57 Liability for failure to register 
: change. 


the change 
$§ 152.52 and 152.54, re- 
be Hable for the tax, or 
set forth in § 152.46 for 
a return and also for 
the penalty for carrying on a business 
without payment of tax. 


SPECIAL TAX STAMPS 


§ 152.58 Issuance of stamps. 

District directors will distinctly write 
or print on the stamp, before it is issued, 
the taxpayer's name, address, and reg- 
istry number, and the number of the 
class in which registered. 


§ 152.59 Posting of stamps. 


{s additional to 
erwise incurred 

§ 152.60 Certificates in lieu of stamps 

lost or destroyed. 

' The regulations in this part shall apply 
to certificates on Form 785 issued in 
Yeu of special-tax stamps lost. or 
destroyed. 


' SusrartT D—TRANSFER TAXES 
RATES OF TAX 


'§ 152.61 Scope of tax. 
Except as otherwise provided, each 
transfer of marihuana to @ person within 
‘the United States is subject to tax, to be 
paid in the manner hereinafter indi- 
‘cated. The taxis due whether the trans- 
' feror be located within the United States 
The tax applies to every 
how often the same 
be transferred. It is no 


article was PD) 
the transfer of which tax was paid. 
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Where the 
has duly 


If the transf 

not registered 

under this act, tax at 

per ounce or fraction thereof is due. 
§ 152.63 Method of payment. 

‘The tax is paid by attachment of ad- 
hesive stamps to order forms as herein- 
after shown. Stamps of various denom- 
nations are available. Payment for the 
stamps shall be made when application 
for the order form is submitted. 


§ 152.64 Affixing and canceling of 


to the original order 
director or his Sonera 


or punch affix 

as aforesaid, in 

it unfit for reuse. 

shall not so deface the stamp as to pre- 

vent its denomination and genuineness 

from being readily determined. 

§ 152.65 Reuse of stamps prohibited. 
once affixed to one order form 

Astamp 


cannot lawfully be removed and 
to another. to refunds for amounts 
paid for stamps, see § 152.124. 


ORDER FORMS 


§ 152.66 Written order required for 
transfer of marihuana. 


Except as otherwise provided, every 
seeking to obtain marihuana shall 
ication on Form 6798 (Mari- 


and address of the 
includ- 
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§ 152.67 Signing of application. 


Generally, applications for order 
forms shall be signed by the same person 
or persons signing the application for 
registration (see $152.25). However, 
when it is impracticable for the person 
signing the aplication for registration 
to sign the applications for order forms 
they may be signed by another person, 
provided a power of attorney authorizing 
such other person to sign the applications 
for order forms has previously been filed 
with and approved by the district di- 
rector. The power of attorney shall be 
executed on Form 1315, or a substan- 
tially similar form, in the same manner 
as applications for registration, shall 
show the signature of the person thereby 
authorized to sign applications for order 
forms, and shall affirm that the signature 
so shown is his signature. 


§ 152.68 Signatures to be compared. 


Upon receipt by the district director of 
an application for an order form the 
signature on such application shall be 
compared with that appearing on the 
application for registration or in the 
power of attorney (see § 152.67). Unless 
the district director is satisfied that the 
application is authentic it will not be 
honored. 


§ 152.69 Procedure regarding order 


forms. 


Upon receipt of a properly executed 
application, accompained by a sum 
sufficient to cover the transfer tax and 
the price of the order form, the district 
director will issue the order form in 
triplicate. There shall be shown on each 
of the three copies the date of issuance, 
the name and address of the proposed 
transferor, the name and address of the 
transferee, and a description, including 
quantities, of the desired articles or 
materials. As to affixing of the tax 
stamp to the original order form, see 
$152.64. The duplicate and triplicate 
shall show the date the stamp was pur- 
chased and canceled. The original and 
duplicate shall be delivered to the trans- 
feree, who shall in turn submit the orig- 
inal to the transferor. The triplicate 
shall be retained by the district director. 
The transferor shall preserve the orig- 
inal, and the transferee shall preserve 
the duplicate, for a period of 2 years 
so as to be readily accessible for inspec- 
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tion by any officer, agent, or employee 
mentioned in section 4773. 


§ 152.70 Applications to be filed. 


The district director will stamp each 
application with the date when the order 
form is issued, enter thereon the serial 
number of the order form sold in pur- 
suance thereof, and file all applications 
numerically according to such serial 
numbers. 


§ 152.71 Importations. 


A district director of internal revenue 
issuing an order form for the procure- 
ment of marihuana from a foreign coun- 
try shall prepare and issue to the trans- 
feree (importer) a document reciting 
that an order form has been issued. The 
document shall show the serial number of 
the order form, the name and address of 
the transferee, the name and address of 
the transferor, and the kind and quantity 
of marihuana covered by the order form. 
The transferee, in order to obtain release 
of the marihuana from customs’ custody, 
shall present the document to the collec- 
tor of customs at the port of entry. No 
importation of marihuana shall be re- 
leased from customs’ custody until the 
aforesaid document has been presented 
to the collector of customs. Seeds may 
be imported by a registered importer 
without payment of transfer tax or pro- 
curement of order forms (see section 
4742(b) (5)). A registered importer de- 
siring to import seeds without the use of 
order forms shall obtain from the district 
director of internal revenue for the dis- 
trict in which he is registered a cer- 
tificate of registration (see § 152.88), and 
no importation of seeds shall be released 
from customs’ custody without evidence 
of issuance of an order form or presenta- 
tion of a certificate of registration. 


EXCEPTIONS 


§ 152.72 When order forms not re- 
quired. 

The use of order forms in effecting 
transfers of marihuana is not required: 

(a) For dispositions to patients or for 
use of animals by duly qualified and reg- 
istered practitioners in the course of 
their professional practice only. 

(b) For dispositions by registered 
dealers pursuant to properly executed 
prescriptions of registered practitioners. 

(c) For lawful exportations. 

(a) For dispositions to exempt 
officials. 
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(e) For transfers of any seeds of the 
plant Cannabis sativa L. to any person 
' registered under section 4753. 

(f) For transfers of the plant Can- 
nabis sativa L. or any parts thereof (in- 
cluding seeds of the plant), from any 
| Person registered under section 4753 to 
&@ person who is also registered under 
Section 4753 as a taxpayer required to 
‘Pay the tax imposed by section 4751. 


$152.73 Dispensing by practitioners. 


(a) Practitioners may dispense mari- 

‘huana to bona fide patients pursuant to 
the legitimate practice of their profes- 
‘sions without prescriptions or order 
‘forms, 
' (b) All persons and institutions reg- 
istered as members of Class IV (prac- 
‘titioners, see § 152.34), whether they be 
physicians, dentists, veterinary surgeons, 
hospitals, sanatoriums, medical schools, 
or colleges, dispensaries not connected 
with a Federal, State, county, or munici- 
pal institution, welfare bureaus, or chari- 
‘table institutions, must keep a daily rec- 
ord showing the kind and quantity of 
marihuana dispensed or administered, 
ithe name and address of each person to 
‘whom dispensed or administered, the 
mame and address of the person upon 
whose authority the marihuana js dis- 
pensed or administered, and the purpose 
for which it is dispensed or administered. 
Such records shall be kept for a period 
of 2 years in such manner as to be readi- 
ly accessible to inspection by investigat- 
ing officers. 


8 152.74 Form of record. 


No special record form will be fur- 
nished by the Government for the use of 
those registered as practitioners. Hos- 
Pitals and institutions should keep rec- 
ords in the manner best calculated to 
meet the conditions existing therein. 
The record that is kept, however, should 
enable an inspecting officer quickly to 
ascertain the quantity and kind of mari- 
huana used daily. The initials of the 
practitioner giving directions for the ad- 
ministering of marihuana should appear 
on the patient's record chart, or a sepa- 
rate prescription giving the name and 
address of the patient, the date, and the 
physician's signature or initials should be 
Aled with the pharmacist in charge of 
the drug room before the marihuana 
leaves his charge. If both chart and pre- 
scription are used, reference to the pre- 
scription should be made on the chart. 
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§ 152.75 Who may issue prescriptions. 


A prescription for marihuana may be 
issued only by @ physician, dentist, veter- 
inary surgeon, or other practitioner who 
has duly registered, or an exempt official. 


§ 152.76 Who may fill prescriptions. 


A prescription for marihuana may 
only be filled by a dealer registered in 
Class III or by an exempt official, or by 
a@ member of Class I who 4s qualified to 
sell marihuana at retail. 


§ 152.77 Purpose of issue. 


A prescription, in order to be effective 
in legalizing the possession of marihuana 
and eliminating the necessity for use of 
order forms, must be issued for legiti- 
mate medical purposes. 


§ 152.78 Responsibility for issue. 


The duty of properly preparing pre- 
scriptions is upon the practitioner, and 
he is liable for the penalties for failure to 
insert the information required by law. 
A prescription may be prepared by a sec- 
retary or agent for the signature of a 
practitioner, but the practitioner will be 
held responsible in case the prescription 
does not conform in all essential respects 
to the law and regulations. A corre- 
sponding liability rests upon the dealer 
who fills a prescription not prepared in 
the form prescribed by law. 


§ 152.79 Manner of execution. 


All prescriptions for marihuana must 
be dated as.of and signed on the day 
when issued and must bear the full name 
and address of the patient and the name, 
address, and registry number of the 
practitioner. A practitioner may sign a 
prescription in the same manner as he 
would sign a check or legal document, as, 
for instance, J. H. Doe, John H. Doe, or 
John Henry Doe. Prescriptions should 
be written with ink or indelible pencil or 
typewritten; if typewritten, they should 
be signed by the practitioner. 

§ 152.80 Refilling. 

The refilling of a prescription for mari- 
huana is prohibited.’ 

§ 152.81 Partial filling. 

As a general rule, the partial filling of 
marihuana prescriptions is unlawful. 
If, however, a dealer is unable to supply 
the full quantity called for in a prescrip- 
tion, he may, if an emergency exists, and 
he later advises the issuing practitioner, 
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supply a portion of the marihuana called 
tor by the prescription, provided he 
makes a suitable notation on the face 
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collector of customs an applica- 


of the prescription of the quantity fur- tion 


nished and a suitable explanation of the 
reason for not supplying the full quantity 
on the back of the . No fur- 
ther quantity will be supplied except 
upon a new Dp: 


§ 152.82 Telephone orders. 


phone order, 
agent is 


after delivery. 
§ 152.83 Form tobe used. 


The Government does not furnish pre- 
scription forms. Any prescription form 
may be used, provided it is properly exe- 
cuted and shows the required informa- 
tion. 


§ 152.84 Filing. 


Dealers who fill marihuana prescrip- 
tions are to keep them in a 
separate file for a period of 2 years in 
such manner as to be readily accessible 
to inspection by investigating officers. 
However, if the dealer is registered 
under the provisions of section 4722 and 
$151.46 of this chapter (Narcotic Tax 
Regulations) as a retail dealer, and keeps 
marihuana prescriptions on the narcotic 
prescription file, it will be deemed a com- 
pliance with this section. 

§ 152.85 Labels on containers. 
The dealer filling’ a-prescription must 


affix to the container a label showing 
number of the 


address, and reg- 


tient, and the name, 
person writing the 


istry number of the 


export 
which regulates im- 
portations thereof shall present to the 


huana to a country 
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fer tax. 
§ 152.87 Orders and prescriptions. 


whom executed. No order may be filled 
unless it is accompanied by a certificate 
of exemption which has been issued by 
the district director (see $§ 152.111- 
152.119). 


§ 152.88 Transfer of seeds. 


tions of such seeds must be kept in 
same manner as records of other trans- 
actions in marihuana (see § 152.98). 


§ 152.89 Transfer of the plant Cannabis 


sativa L. 


Before making transfers of the plant 
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, Cannabis sativa L., the transferor must 
receive from the transferee a certificate 


ceipt and disposition of such plant soust 
‘be kept in the same manner as records 
cae transactions in marihuana (see 
§ . 


Susrart E—INFORMATION RETURNS AND 
REcorps 
RETURNS 


s ee Returns required of importers 
‘or other than medicinal use. 


t biases Person registered as an im- 
porter, who imports marihuana in any 
‘form for any purpose other than the 


‘retail drug channels for medicinal use, 
‘shall render a quarterly return on Form 
1961, and its supplement Form 9612, to 
the district director for the district on 
\or before the fifteenth day of April, July, 
October, and January, for the quarterly 
iperiods ending March 31, June 30, Sep- 
‘tember 30, and December 31, respectively. 
‘Each such return shall account for all 


other dispositions of 


8 152.92 Returns required of manufac- 
{ turers and compounders for other 
than medicinal use. 


| Every person registered as a manufac- 
turer or compounder, who uses mari- 
huana in any form in the manufacture 
(or compounding of other than medicinal 
products, shall render a quarterly return 
on Form 961, and its supplement, Form 
961a, to the district director for the dis- 
‘trict on or before the fifteenth day of 
April, July, October, and January, for the 
quarterly periods ending March 31, June 
30, September 30, and December 31, re- 
spectively. Each such return shall ac- 
count for all marihuana, and all mari- 
huana products other than those specifi- 
cally excepted by section 4742(b), which 
are on hand, purchased, or otherwise ac- 
quired, all manufacture or 

thereof, and all sales, exports, or other 
dispositions of marihuana or its products. 
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§ 152.93 metus required of im 
manufacturers, and Pent me Pa 
medicinal use. 

(a) Every person registered as an im- 
porter, manufacturer, or compounder, in 
Class I under section 4753, who imports, 
purchases, or otherwise acquires mari- 
huana or preparations containing mari- 
huana for use in the manufacture or 
compounding of medicinal products or 
for distribution through wholesale or re- 
tail drug channels or direct to practi- 
tioners for medicinal use, shall render a 
monthly return on Form 810 and its sup- 
plements, Forms 810a, 810b, 810c, 810d, 
and 811¢ to the district director of inter- 
nal revenue for the district on or before 
the fifteenth day of the month succeed- 
ing that for which the return is rendered. 
Returns for marihuans and its medicinal 
products will be rendered on these forms 
in accordance with instructions appear- 
ing thereon relating to opium and coca 
leaves and their derivatives. All receipts 
of marihuana for medicinal distribution 
or manufacture or compounding will be 
reported on Form 810a, all dispositions 
on Form 810b, all manufacturing or com- 
pounding operations on Form $10c, all 
packaging operations on Form 810d, and 


dered as of June 30 and December 31, and 
will be made a part of the June and De- 
cember returns, respectively. 

(b) Where a person required by this 
section to render a return for marihuana 
on Form 810 and its supplements is also 
registered in Class I under the provisions 
of section 4722 and $§ 151.42 to 151.44, 
inclusive, of this chapter (Narcotic Tax 
Regulations) and renders a return under 
the provisions of § 151.261 of such regu- 
lations on these same forms, the mari- 
huana return may be made a part of such 
monthly narcotic return, but separate 
detail sheets, Forms 810a, 810b, 810c, 
810d, and 81lc, must be used to report 
marihuana transactions. The totals of 
the various detail sheets of marihuana 


return on Form 960, to the district di- 
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rector of internal revenue for the dis- 
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§ 152.96 Returns required of dealers for 
medicinal use. 


(a) Every wholesale or retail druggist, 


ear. pharmacist, or other person 


area, all marihuana undi 


at the beginning of the period, planted 
or brought under cultivation during the 
disposed 


prescribed for manufacturers, com-- 


pounders, or dealers to cover transac- 

tions entered into under such registra- 

tion. 

§ 152.95 Returns required of dealers for 
other than medicinal use. 


quired, in whatever form, 
exports, or other dispositions 
huana. 


of mari- 


§152. 95 


registered as 
a dealer in Class III under section 4753, 
who purchases or otherwise acquires and 
sells or otherwise transfers marihuana 
or its preparations exclusively for 
medicinal purposes in any manner except 
pursuant to prescriptions of registered 
practitioners, as elsewhere authorized in 
these regulations, shall render a monthly 
return on Form 810 and its supplements 
Forms 810a, 810b, and 81lc to the dis- 


Form 810b, and a semiannual inventory 
of marihuana and preparations on hand 
will be rendered as of June 30 and De- 
cember 31, and will be made a part of the 
June and December returns, respectively. 

(b) Where a person required by this 
section to render a return for marihuana 
on Form 810 and its supplements is also 
registered in Class I under the provisions 
of section 4722 and $§ 151.42 to 151.44, 
inclusive, of this chapter (Narcotic Tax 
Regulations) and renders a return under 
the provisions of § 151.261 of such regu- 
lations on these same forms, the mari- 
huana return may be made a part of such 
monthly narcotic return, but separate 
detail sheets, Forms 810a and 810b, must. 
be used to report marihuana transac- 
tions. The totals of the various detail 


column of the summary, Form 810. 
§ 152.97 Returns required of millers. 
(a) Every person registered as a miller 
who receives Cannabis sativa L. plants 
or parts thereof for the purpose of manu- 
facturing or producing any fiber or fiber 
products, shall render a quarterly re- 
turn on Form 961, and its supplement, 
Form 96la. The return shall be sub- 
mitted to the district director of internal 
revenue for the district on or before the 
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15th day of April, July, October, and 


bis sativa L. plants or parts thereof on 
hand, purchased, or otherwise acquired, 
all manufacture or producing of fiber 
{| or fiber products, and all sales, exports, 
| or other dispositions of such plants or 
| parts thereof, or their products. 

(b) All marihuana yield of such 
Cannabis sativa L. plants or parts there- 
of (green or dried flowering tops, foliage 
' and seed) shall be destroyed on the mil- 
| ler’s premises, and each return shall bear 
& written statement of the approximate 
weight of marihuana, or the approximate 
| weight of marihuana and other commin- 
gled plant waste material, destroyed dur- 
| ding the quarterly period and the method 
of destruction. 


§ 152.98 General requirements regard- 
ing Records required ofizeglsoeats: 


(a) The details of all marihuana im- 


for each importation the name and ad- 
dress of the foreign consignor, the for- 
eign port of export, the American port of 
' import, and the kind and quantity of 
marihuana imported, Producers will re- 
port the details of all seeds purchased or 
_ received for planting and all marihuana 
' exported, sold or otherwise disposed of 
on page 3, Form 960. The detailed report 
of purchases shall show for each pur- 
chase the name and address of the seller, 
and the kind and quantity of marihuana 
| purchased. The detailed report of other 
receipts shall show for each entry oe 
circumstances 0! 


‘ ceived. The detailed report of non- 
medicinal marihuana products manufac- 
| tured or compounded will show the date 
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of completed manufacture or compound- 
ing and the kind and quantity of the 
product. 

(b) The detailed report of exports 
shall show in each instance the name and 
address of the foreign consignee, the 
kind and quantity of marihuana ex- 
ported, the American port of export, and 


for each entry full information as to the 
disposition made of such marihuana and 
the kind and quantity of marihuana so 
disposed of. The detailed report of 
marihuana used in manufacture or com- 
pounding will show the kind and quan- 
tity so used, the date placed into process 
and the name of the product to be manu- 
factured or compounded therefrom. 


Returns shall be prepared in duplicate 
and the duplicate retained by the 
registrant. 


§ 152.99 Signing and verifying returns, 


All returns required by the regulations 
in this part shall be rendered under 
penalties of perjury, and shall be signed 


as outlined in § 152.67. 


§ 152.100 Laboratory use. 
Persons who have registered and paid 
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position. Thi t does not record, but it should be in a form sub- 
furnish 


e Governmen' 
blanks for the keeping of this stantially as follows: 


Marihuana used 


§ 152.101 Processing by millers. 
Persons who have registered and paid 
the tax to process the Cannabis sativa 
L. plants and parts thereof, for the pur- 
pose of extracting any fiber or fiber 
products therefrom, are required to keep 


GENERAL PROVISIONS 
Records and returns to be 


§ 152.202 
retai 


All order forms, duplicate forms, pre- 


taxpayer shall 

for inspection for a period of not less 
than 2 years. 

§ 152.103 Special reports. 

Statements pursuant to section 4754 
(a) shall be rendered on Form 680 in 
the manner and at the time requested by 
the district director of internal revenue. 
§ 152.104 Examining records. 


Any officer, agent, or employee of the 
authorized to en- 


suant to the regulations in this part, and 
may require the production thereof. 


§ 152.105 Records open to inspection. 
All order forms, duplicate forms, pre- 


$152. 101 


of 
tt fa rr a 


furnish 
record, but it should be in a form 
stantially as follows: 


seription records, returns, and inven- 
tories required under the provisions of 


that they can be readily 


Suspart F—SprctaL Exemprions 
EXEMPT OFFICIALS 
§ 152.111 Exempt officials. 


Officials of the United States, the Dis- 
trict of Columbia, any State, Territory, 
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claiming exemption. £ach such certifi- 
cate shall be renewed on or before July 
1 ofeach year. With respect to procure- 
ment of marihuana by officials of thi 
character indicated, see § 152.114. No 
exemption certificate shall be required 
‘under this section for officials who only 
prescribe, dispense, or mari- 
huana in the course of their official 
duties. 

§ 152.113 Civil officers. 


_ Each civil officer of the United States, 


nicipality, or other political subdivision, 
(claiming exemption from registration 
‘and tax under section 4772(b), shall file 
iwith the district director for the district 
@ superior official 
status and official address of the person 
exemption and (a) whether he 
the marihuana or obtain 


‘each year. 
§ 152.114 Procurementof marihuana. 


(a) Each order for the purchase of 
exempt official must 
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officer or Official is required ‘to’ purchase 

marihuana. 
(b) Ifan official is engaged in a private 
business or privately practices a profes- 
hich marihuana, is imported, 


ministered, 

must register and pay the special tax 

for such private activity, and the mari- 

huana for such private purposes must 
regular 


§ 152.115 © Enforcement officers. 


(a) Special agents and customs agents, 
for the establishment of a drawback 
under customs laws and_ regulations, 
inspectors of the Food and Drug Admin- 


any person registered 
sions, of section 4753, samples of. mari- 
huana, and registrants may lawfully 
furnish to any such persons for the pur- 
ing a receipt ‘therefor, which shall be 
filed with their official order forms and 
records. 

(b) For drawback regulations of the 


in Bureau of Customs, see 19 CFR Part 22. 


‘which the purchasing official is - 
oo official stationery in the following 
orm: 


: of the 5 
ito purchase marihuana without the use 
‘of official order forms for the use of 


| (Name of government and department 
thereof, 


request but no certificate may 
be issued for any officer or official unless the 
‘ Met or statement on file indicates that such 
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For regulations under the Federal Food, 
Drug, and Cosmetic ’Act, see 21 CFR Part 
1. 


TRANSFER PROCEDURE BY OFFICIALS 
§ 152.116 Orders and prescriptions. 


Orders and prescriptions issued by 
exempt officials as such for marihuana 
should be prepared on official blanks if 
such blanks are provided, or otherwise 
on official stationery, and must show the 
name, title, and official address of the 
person by whom executed. 


§ 152.117 > Filling and filing orders and 
prescriptions. 

An order issued for marihuana by an 
exempt official as such may be filled only 
by a person registered as an importer, 
manufacturer, compounder, producer, or 
dealer. ns of like issue may 
be filled only by retail druggists regis- 
tered as dealers or by manufacturers 
supplying ‘thereon marihuana of their 
own manufacture or compounding. Any 


§152.117 
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registrant who fills an improperly pre- 
may 
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amounts and additions to the tax pro- 


be vided by law. 


§ 152.118 Transfers to be made pursu- 
ant to orders. 


No person in the United States may 
in Puerto 


§ 152.121 Assessment of taxes not paid 
by stamp. 


Tax due on the transfer of marihuana 


director is authorized and required, and 
the director of the regional service center 
is authorized, to make all assessments of 
all taxes imposed by the Internal Reve- 
nue Code of 1954 or any prior internal 
revenue law. 


§$ 152.122 Jeopardy assessment. 


(a) If the district director believes 
that the collection of any tax will be 
jeopardized by delay,-he shall, whether or 
not the time otherwise prescribed by 
law for filing the return or paying such 
tax has expired, immediately assess such 
tax, together with all interest, additional 


§152. 118 


(b) The tax, interest, additional 
amounts, and additions to tax will, upon 
assessment, become immediately due and 
payable, and the district director shall, 
without delay, issue a notice and demand 


period provided in section 6331(a) . 

(c) The collection of a jeopardy. as- 
sessment of any tax may be stayed by 
filing with the district director a bond 
on the form to be furnished by the dis- 
trict director upon request. The bond 
may be filed at any time before the time 
collection by levy is authorized under 
section 6331(a), or after collection by 
levy is authorized and before levy is 
made on any property or rights to prop- 

of the district 


Bg 


Hie 
é 


tions relating to bonds, notes, and other 
obligations of the United States, see 31 
CFR Chapter II. 


§ 152.123 Payment by check, etc. 


pany incorporated under the laws of the 
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United States or under the laws of any 
State, territory, or possession of the 
United States, or money orders in pay- 
ment for the special tax and for stamps 
provided such checks or money orders 
are collectible in United States currency 
at par. A check or money order is pay- 
able at par only if the full amount thereof 
is payable without any deduction for ex- 
change or other charges. As used in this 
section, the term “‘money order” means: 
(1) United States postal, bank, express, 
or telegraph money order; (2) money 
order issued by a domestic building and 
loan association (as defined in section 
7701(a)(19)) or by a similar association 
incorporated under the laws of a posses- 
sion of the United States; and (3) a 
money order issued by such other organti- 
' gation as the Commissioner may desig- 
nate. However, the district director may 
refuse to accept any personal check 
' whenever he has good reason to believe 
that the check will not be honored upon 
presentment, 

(b) The person who tenders any check 
' or money order in payment for taxes or 
' stamps is not released from his liability 
' until the check or money order is paid; 
and, if the check or money order is not 
' duly paid, he shall also be liable for all 
legal penalties and additions, to the same 
extent as if such check or money order 
' had not been tendered. 

(c) If a taxpayer gives a check or 
money order as’ payment for stamps but 
| the check or money order is not paid 
_ Upon presentment, then the district di- 
' rector or the director of the regional 
service center shall assess the amount 
of the check or money order against the 
' taxpayer as if it were a tax due at the 
time the check or money order was re- 
ceived by the district director. 

i (a) If a check or money order is tend- 
| ered in the payment for the special tax 
or for stamps, and such check or money 
| order is not paid upon presentment, a 
penalty of 1 percent of the amount of the 
check or money order, in addition to 
any other penalties provided by law, 
, shall be paid by the person who tendered 
such check or money order. If, how- 
ever, the amount of the check or 
| money order is less than $500, the pen- 
| alty shall be $5 or the amount of the 
check or money order, whichever amount 
is the lesser. Such penalty shall be paid 
in the same manner as tax upon the issu- 
ance of a notice and demand therefor. 

The penalty set forth in this paragraph 

| shall not apply if the person tendered 
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such check or money order in good faith 
and with reasonable cause to believe that 
it would be duly paid. 


§ 152.124 Claims. 


(a) Stamps which have been spoiled, 
destroyed, or rendered useless or unfit 
for the purpose intended, or for which 
the owner may have no use, may be re- 


deemed, or an allowance may be made 


for such stamps, upon a claim properly 
presented to the district director. 

(b) All claims for the redemption of 
or an allowance for stamps described in 
paragraph (a) of this section must be 
made on Form 843, and must be filed 
with the district director within 3 years 
after the purchase of the stamps from 
the Government. Such stamps must be 
submitted with the claim, or if it is im- 
practicable to remove the stamps from 
the instruments or articles to which they 
are attached they must be presented to 
an internal revenue officer who shall 
write on the face of the stamps the words 
“Claim for refund filed” and attach to 
the claim a statement showing that such 
endorsement has been made. In any 
case where the date of purchase of the 
stamps from the Government cannot be 
given, it must be shown definitely in the 
claim that they were so purchased within 
Sees prior to the date of filing the 


§ 152.125 Refunds. 


If an overpayment occurs because— 

(a) The rates represented by stamps, 
including special-tax stamps, or 

(b) The amounts paid in respect of 
assessments of the transfer and the spe- 
clal taxes 


are excessive in amount, paid in error, or 
in any manner wrongfully collected, a 
refund may be allowed for the overpay- 
ment pursuant to section 6402 upon a 
claim therefor on Form 843 properly 
presented to the district director. Such 
@ claim is not valid unless it is presented 
within 3 years next after payment of the 
taxes. The amount of refund shall not 
exceed the portion of the tax paid within 
3 years immediately preceding the filing 
of the claim. 


MISCELLANEOUS 
§ 152.126 Safeguarding of marihuana. 


Marihuana must at all times be se- 
curely kept and properly safeguarded 
where it will be available for inspection 


§152. 126 
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by properly authorized officers, agents, 
and oes of the Treasury Depart- 
men: 


§ 152.127 Procedure in case of loss. 


(a) Where, through breakage of the 
container or other accident, otherwise 
than in transit, marihuana is lost or de- 


stroyed, the person having title thereto stock. 
shall make 


a signed statement of the facts, including 
a list of marihuana items stolen, lost, or 
destroyed, and documentary evidence 


and filed with the other marihuana rec- 
ords of the 

(c) In case of loss in transit the trans- 
feror is not authorized to make good the 
loss by duplicating the shipment on the 
same order form. A separate order form 
covering each and every shipment of 
marihuana is required. But see § 152.124 
as to claims for redemption of stamps 
unnecessarily used. 


§ 152.128 Procedure on discontinuance 


of business. 


(a) Where it is desired to discontinue 
business the taxpayer shall, before the 
discontinuance, dispose of all marihuana 
on hand. Where the discontinuance oc- 
curs on any date other than June 30 the 
special-tax stamp or stamps should be 
returned to the district director who will 


stamp to the taxpayer who shall file it 
with his marihuana records and retain 
it for a period of 2 years. ‘The rendering 


for and a signed statement is submitted 
in duplicate to the district director cer- 
tifying that no further transactions of 
that class will be consummated. One 
copy of this signed statement will be for- 
warded to the Commissioner of Nar- 


§152. 127 
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inal to the of Narcotics. 


VORYEITURES AND PENALTIES 
§ 152.129 Disposition of forfeited 


marihuana. 


Marihuana forfeited to the United 


and 
person to whom the marihuana is:to be 
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delivered, the kind and quantity of mari- 
and the purpose for 


marihuana shall be ordered by the Com- 
loner of Narcotics if, in his opinion, 
re exists a medical or scientific need 
therefor. The order will be filled by the 
Drugs Committee which will ob- 
tain a receipt for marihuana delivered. 
§ 152.130 Court sales. 
| Court officers in making sales of mari- 
hhuana under judicial proceedings shall 
require the purchaser thereof, if other 
than an exempt official, who must be a 
registered person, to furnish order forms 
for such sales or transfers. 


§ 152.131 List of taxpayers. 


(inspecting it. 
i§ 152.132 Specific penalty. 


Persons who violate or fail to fulfill 
the provisions of law set forth in sub- 
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chapter A, chapter 39, relating to mari- 
huana, are liable to punishment as pro- 
vided in section 7237. 


GENERAL 


§ 152.133 Correspondence. 
relative to interpreta- 


district. 
§ 152.134 Effective date. 


promulgated which relate to the subject 
matter in this part. 


1 
Initial regulations filed March 25, 1964 


§152. 134 
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INDEX 


| The section mark ($) designates ‘sections of the Marihuana Tax Regulations; 
“Sec.” designates sections of the Internal Revenue Code of 1954. 


Applications (See: Registration) 
Assessment: 
' Patlure to pay, penalty, §152.49, Sec. 6331 
| Jeopardy, § 152.122 
| Method of payment, § 152.123 
Tax not paid by stamps, § 152.121 
Bonds, requirements, Sec.'7101 
Bonds, requirements, Sec. 7101 
Business: : 


! Changes: 
Address within or to another district, 
§ 152.55, § 152.56 
Failure to register, § 152.57 
Name and location, § 152.53, § 152.54 


Discon! 
| Several places, tax Uability, § 162.37 
Court sales, § 152.130 
Credits and refunds, Sec. 6402 
Definitions, § 152.11, Sec. 4761 
Employer identification number, § 152.28, 
| Sec. 6109 
Hnforcement officers, procurement of samples, 
| $ 182.115 
Exempt officials: 
Npeates $ 152.111, § 152.112, § 152.113, Sec. 


Orders and pa nee $ 152.116 § 162.117 


Exportations, § 

Extension of time, aattne return, § 152.47 

Fraud or false statements, Sec. 7206 

Forfeitures, disposition of marihuana, § 152.- 

129, Sec. 4745 

Inventory requirement, § 152.26 

Jeopardy assessment (See: Assessment) 
Labels, prescription containers, § 152.85 

Laws applicable, § 152.2, Sec. 4757 

Losses, § 152.127 

Military and naval officers, exemption and 
i t+ of marihuana, § 152.112, 
| $152,114 


Millers: 
Processing Canabis sativa L., § 152.101 
Registry application, § 152.21 
Operation of State laws § 152.45, Sec. 4774 
Order forms: 
Applications, signature and comparison 
; thereof, § 152.67, § 152.68, Sec. 4742 
; Exceptions, §152.73, § 152.74, Sec. 4742 
Exempt officials, § 15287, § 152.116 
i Importations, § 152.71 
Procedures regarding, § 152.69 
! Retention by collector, § 152.70 
679a, application for transfer of marihuana, 
§ 152.66 
Penalties: 
, Delinquency in filing returns, § 152.46 
Failure to pay assessment, § 152.49 
| Pailure to register changes, § 152.57 
Specific, § 152.132, Sec. 7237 
! When penalty accrues, § 152.51 
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Prescriptions: 
Execution, § 152.79 
Piling by dealers, § 152.84 
Piling, § 152.76 
Forms, § 152.83 


$ 15287,  § 152.116, 


Responsibility for preparing, ~ 
Telephone order in lieu of, § 152.62 
Puerto Rico: 
Administration, Sec. 4762 
rp $ 152.119 


§ 
Hospitals and institutions, § 152.74 
Laboratories, § 152.100 
List of taxpayers and 
thereof, § 152.131, Sec: 4775, Sec. 6107 
Cannabis 


Registration: 
aoe of registry number, § 152.27, 
Sec. 4’ 


ca mame or location, § 152.53, 
§ 152.54 
Exemption from, Sec. 4772 
Palse tion, § 152.24 
Form 678, § 152.20, § 152.21, § 152.22 
Millers’ application and investigation 
thereof, § 152.21, Sec. 4754 
Signature on application, § 152.25 
Time and manner, § 152.20 
Returns: 
Compounders, § 152.92, § 152.93, Sec. 4754 
Dealers, § 152.95, § 152.96, Sec. 4754 
Delinquency in filing, § 152.46 
Extension of time, § 152.47 
Failure to file: 
Agents, § 152.48, Sec. 6651 
Because of sickness or absence, § 152.47 
False or fraudulent, § 152.50 
Forms: 
679a, order for transfer, § 152.66 
680, special report, § 152.103 
785, certificate in leu of stamp, § 152.60 
SS-4, application for employer identifi- 
cation number, § 152.28 
General requirements, § 152.98 
Importers, § 152.91, § 152.93 
Inspection, Sec. 4773 
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Returns—Continued 
Manufacturers, § 152.92, $152.98 Rates: 
Producers, § 152.94 Classification, § 152.29, Sec. 4751 
Retention, §152.102 Dealers, § 152.33 
Rulings, request, § 152.133 Laboratories, § 152.35 
Safeguarding of marihuana, § 152.126 Manufacturers and compounders, 
Stamps: $152.31 
‘Affixing and cancellation, § 152.64, Sec. 4723 Mullers, § 152.36 
Form 785, certificate in lieu of stamp, Practitioners, § 152.36 
Producers, § 152.32 
‘Transfers of marihuana, § 152.61, § 152.62 
ce ee yersaliowince claims, § 152.124 § 152.63 
Reuse, § 152.65 4 Underpayment, nonpayment or extension 
: of time for payment, interest, Sec. 6601 
‘Transfers: 
Imposition and rates of tax, § 152.61, 
§ 152.62 
Method of tax payment, § 152.63 


tee Plant Cannabis sativa L., § 152.89 


ployee 
General, § 152.19, Sec. 4751 
Institutions, § 152.40 
Itinerant vendors, § 152.38 
Nurses, § 152.43 
Partnerships, § 152.39 
Principals, § 152.41 
Several places of business, § 152.37 
‘Traveling salesmen, § 152.44 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented 
are: 


| (1) Whether it was an abuse of discretion to deny sev- 

erance of properly joined offenses where the motion for 
severance was made only once, at the beginning of trial, 
in a case where the charges were based on seven sales of 
marihuana to the same undercover officer within a one- 
month period and where the defenses offered were not 
susceptible to confusion. 

(2) Whether there was sufficient evidence of certain 
élements where there was both direct testimony on the 
points as well as the additional force of a statutory pre- 
sumption. 
| (3) Whether the Marihuana Tax Act, making it a 
crime to obtain marihuana without having prepaid the 
transfer tax and to transfer marihuana not in pursuance 
of an officially issued written order form, is violative of 
the privilege against self-incrimination, or, when the Act 


is applied so that it neither requires nor permits the dis- 
closure of incriminatory information, does it violate due 
process of law. 


INDEX 


Counterstatement of the Case —————_____—_—_____—_ 
Statutes, Regulations, and Rules Relied Upon ... 
Summary of Argument ————__-__ 
Argument: 
I. In light of the nature of the charges and defenses in 
this case, the trial court acted within its discretion in 


refusing to sever the properly joined counts of the 
indictment — — 


Il. The evidence before the jury was sufficient to support 
its verdict 


Ill. The provisions of the Marihuana Tax Act forbidding 
acquisition of marihuana without prepayment of the 
transfer tax and transfer of marihuana not in pur- 
suance of an officially issued order form do not violate 
the privilege against self-incrimination or the due 
process clause -— 

A. As authoritatively and consistently construed, the 


. Marihuana Tax Act does not compel the disclosure 
of any information which could be incriminatory — 


. Congress may, consistently with due process, pun- 
ish as criminal that conduct which is engaged in 
without compliance with defined prerequisites, even 
though particular individuals cannot satisfy the 
prerequisites 


Conclusion ——— $$$ $$$ 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 5, 1966, appellant Bruce M. Bartol was 
indicted for fourteen violations of the federal marihuana 
laws on seven occasions between July 28 and August 28, 
1966. Each occasion was the subject of a pair of counts, 
one alleging the transfer of marihuana not in pursuance 
of a written order form issued for that purpose as provided 
by law, in violation of 26 U.S.C. § 4742 (a) (the “transfer 
counts”), and the other charging obtaining marihuana 
without having paid the required tax, in violation of 26 
U.S.C. § 4744(a) (the “acquisition counts”). After trial 
before a jury, appellant was convicted as indicted on all 
counts. 

(1) 


2 


Appellant’s retained counsel entered his appearance on 
January 5, 1967, and continued to represent appellant 
throughout the proceedings in the court below. After the 
trial began on August 23, 1967, appellant’s counsel orally 
moved to sever the indictment, arguing that allowing 
more than two or three different sales within a short pe- 
riod of time to be tried together would create the impres- 
sion that appellant “trafficked in marihuana which is not 
really the case” (Tr. 4). Government counsel responded 
that the motion was untimely since he had shown defense 
counsel the prosecution’s entire file on the case five months 
earlier and thus given full information on what would 
come out at trial (Tr. 4-5). He also argued that appel- 
lant was indeed engaged in trafficking in marihuana at 
the times in question, and that since mistaken identity is 
the defense usually pressed in this type of case, the join- 
der of all transactions would be relevant to demonstrate 
identity and a pattern of transactions within a brief pe- 
riod (Tr. 4-5). The district judge observed that all seven 
transactions allegedly occurred within a one-month span 
and denied the motion (Tr. 5). 

The government’s principal witness was Edward Va- 
ron, a member of the Metropolitan Police Department as- 
signed to undercover investigations, who testified that on 
seven separate occasions appellant sold him marihuana in 
the Dupont Circle area. His testimony established the 
following: He had met appeilant in the Dupont Circle 
area on four or five occasions prior to July 28, 1966 (Tr. 
9-10), and at approximately 1:30 a.m. on that date, while 
he was talking to several other men, including the person 
to whom he had first indicated an interest in buying drugs 
(Tr. 57-58; 62), he was approached by appellant. After 
a conversation about Varon’s inability to obtain mari- 
huana from another individual, appellant asked him if he 
wanted to buy some “pot” from him (Tr. 10). Although 
Varon indicated he was interested in purchasing $75 worth 
of marihuana, appellant advised him that he had only $35 
worth with him at the time, but offered that amount to 
the officer. Along with three other persons, including one 
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Michael Miller, appellant and the officer drove to another 
location in the District of Columbia where all of the oth- 
ers left appellant and Varon together in the auto. When, 
at appellant’s request, Varon handed over $35, appellant 
opened the glove compartment and produced a Winston 
cigarette pack containing two envelopes and a vial, all of 
which held a weed (Tr. 11). Varon testified that neither 
at the time of transfer nor at any other time that evening 
did he give appellant a written order form issued by the 
Secretary of the Treaury for the transfer of marihuana 
(Tr. 12). 

Pursuant to appellant’s request, Michael Miller then 
drove Varon back to his apartment, where the officer la- 
beled the items he purchased. He was driven back to the 
Dupont Circle area where appellant and Miller told him 
they would see him later (Tr. 12). At about 3:30 a.m. 
that some morning, July 28th, while Varon was talking 
with Miller and some others, appellant again approached 
the officer and said “OK I have the stuff” (Tr. 15), refer- 
ring to the additional marihuana Varon had indicated in- 
terest in. The two walked to a nearby parking lot where 
they entered the dark green Mustang in which Miller had 
driven Varon back to Dupont Circle after the first trans- 
action. After appellant requested and received $40, he 
withdrew two more envelopes and a vial—all containing a 
weed—from the glove compartment (Tr. 15-16). Again 
Varon was driven to his apartment where he labeled his 
purchase (Tr. 16). Varon testified that he did not give 
appellant a Treasury order form for this transfer either 
(Tr. 16). 

On the next evening, at about 1:30 a.m., July 29, 1966, 
Varon was again in Dupont Circle when Michael Miller 
approached him (Tr. 17). After a conversation the two 
walked a few yards to where appellant was sitting and 
Miller told appellant to give the officer “the stuff”, At 
appellant’s invitation, he and the officer then drove a short 
distance, and pulled to the curb. Appellant reached be- 
hind the seat, and produced four envelopes of what he 
claimed was “real good” “stuff.” Upon payment of $35, 
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he gave the merchandise to Varon and drove him home. 
When the officer had secured the purchase in his apart- 
ment and labeled it, he was driven back to Dupont Circle 
(Tr. 20-21). Again he testified that he gave the appel- 
lant no written order form for a marihuana transfer (Tr. 
21). 

A few days later, at about 11:30 p.m. on August 2, 
Varon saw Michael Miller in Dupont Circle, and as the 
result of a conversation gave Miller $20 in police funds 
(Tr. 24-25). Perhaps two and a half hours later (1:50 
a.m., August 3), appellant—without Miller—came over to 
the officer and asked him to walk a few blocks to a parked 
maroon and black car. As they sat in the car, appellant 
reached under the floor covering and handed the officer 
two envelopes. The officer took the packets to his apart- 
ment and labeled them. He denied having given appellant 
an order form (Tr. 26-27). 

The fifth transaction took place on August 14. Shortly 
after midnight, appellant approached Varon in Dupont 
Circle and inquired whether he was interested in buying 
“any stuff” (Tr. 30). After Varon acknowledged his in- 
terest, the two walked over to a bench and sat down. Ap- 
pellant withdrew two envelopes from his right sock, and 
exchanged them for the officer’s $20 (Tr. 31). No order 
form accompanied the transaction (Tr. 32). 

That same morning, August 14, at about 2:45 a.m., ap- 
pellant again came over to Varon and asked whether he 
wanted to buy “any more stuff’—understood to mean 
marihuana (Tr. 33). They walked to a parking lot, nego- 
tiated a selling price, and because of their repeated deal- 
ings appellant agreed to sell four $10-bags of marihuana 
for $35. After the officer handed over the money, appel- 
lant walked a few yards to an unknown man, and re- 
turned and transferred four envelopes (Tr. 33-34). 
Again, appellant was given no order form (Tr. 35). 

Two weeks later, the final transaction occurred. Shortly 
after 1 a.m. on August 28, one Stanley Berg, Varon, and 
appellant met in Dupont Circle. When Berg told appel- 
lant that Varon was willing to purchase some marihuana, 
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appellant indicated that he had three $10 bags available. 
Varon indicated interest in buying only two, and appel- 
lant asked if he could find a customer for the third. At 
that point, Varon called over another undercover opera- 
tive, Officer Leonard A. Maiden. Appellant led his two 
customers to another parking lot nearby, and while they 
waited he retrieved some envelopes from a grassy patch 
and exchanged three envelopes for $30 from the officers, 
as agreed (Tr. 40-41). Officer Maiden corroborated this 
account of the last sale (Tr. 91-94). Both Varon and 
Maiden testified that they did not give appellant a Treas- 
ury order form (Tr. 41, 94). 

Officer Winston Norman and Detective Sergeant David 
Paul of the Narcotics Squad identified various govern- 
ment exhibits as packages they had been given by Officer 
Varon, and explained that when they performed chemical 
field tests on the contents, the reaction indicated the pres- 
ence of marihuana (Tr. 99-104, 109, 111-115, 118)? Ser- 
geant Paul also explained that the purpose of the prompt 
preliminary field test is to determine whether the under- 
cover agent has actually purchased marihuana, or some 
other substances—like catnip2—so that the agent will 
know whether to continue to investigate the seller or com- 
plain that the “stuff” was no good (Tr. 113). Govern- 
ment chemist John A. Steele, whose expert qualifications 
were stipulated (Tr. 118), testified that all of the govern- 
ment’s exhibits—purchases made by Officer Varon from 
appellant—were delivered to him either by Detective Nor- 


1 Officer Varon testified that he turned over his purchases to 
Narcotics Squad detectives. He identified the government trial 
exhibits consisting of the various packages he testified he purchased 
from appellant (Tr. 12-14, 16-18, 21-23, 27-29, 32-38, 35-39, 41-43). 
Officer Maiden also identified the envelopes obtained during the 
last sale (Tr. 95). 


?'Varon testified that the preliminary field tests at the Narcotics 
Squad office were often made in his presence (Tr. 78). 


*The recognition of this possibility is relevant to appellant’s 
defense that he sold Varon catnip, not marihuana (See infra, pp. 
6-7, 9). 
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man or by Sergeant Paul, and that upon chemical analysis 
each was found to contain marihuana (Tr. 120-128). 

Pursuant to prior agreement (Tr. 118), counsel at that 
point stipulated orally in open court that if Narcotics 
Agent Stutman were called as a witness he would testify 
that: 


on July 7 of 1967 he went to the defendant’s home 
at 7115 Poplar Avenue, Takoma Park, Maryland and 
at that time gave the defendant a notice and demand 
to produce the official order form required to be kept 
by Section 4742, Title 26 of the U.S.C. covering the 
transfer of marihuana required to be retained by 
those who have engaged in the transfer of marihuana 
and that the defendant was so notified if he had such 
order form to produce it to Agent Stutman 8 days 
from July 7, 1967 at Room 6115 Internal Revenue 
Service Building here in Washington, and that the de- 
fendant has never produced official order form re- 
quired to be kept. [Tr. 131-132]. 


The government rested. 

Appellant relied on three defenses: that anything he 
might have transferred to Officer Varon was not mari- 
huana; that the transfers were the result of entrapment; 
and that he had an alibi covering the time of the last al- 
leged sale (Tr. 141-142; 301). Appellant’s mother testi- 
fied that she saw several boxes marked catnip in her home 
(Tr. 145). Appellant testified in his own defense* that 
Officer Varon had purchased meals for him and others and 
had offered him marihuana (Tr. 153-154) and that it was 
the officer who initiated the conversations at Dupont 
Circle about whether appellant could obtain marihuana 
for him (Tr. 155). To satisfy the officer’s persistence, ap- 
pellant testified, he purchased eight boxes of catnip at a 
pet shop, strained and packaged it, and sold it to Officer 
Varon as marihuana (Tr. 155-156). His explanation of 
the procedures followed in making transfers differed from 


4Defense counsel successfully requested that the trial judge 
exercise his Luck discretion to exclude the use of appellant’s two 
prior pretty larceny convictions (Tr. 150-151). 
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Varon’s recollection (Tr. 164-166). He claimed that at 
the time of the last transaction, August 28, 1966, he was 
in fact in Ocean City with some friends (Tr. 160-164). 
On cross-examination, appellant testified that he could re- 
call only three or four sales of “catnip” and that Varon 
had told him after the sales that “people were all happy it 
was good stuff” (Tr. 176-177, 179). 

A former schoolmate of appellant’s, William Bailey, tes- 
tified that because they were frequently asked for mari- 
huana by various people at Dupont Circle, he and appel- 
lant purchased catnip, took it to Bailey’s apartment, and 
strained it and sold it to various people “to get these peo- 
ple off our backs” (Tr. 192-193). On cross-examination, 
it was established that Bailey had previously pleaded 
guilty to selling marihuana—not catnip—to Officer Varon 
(Tr. 198-212). 

Michael Miller also testified that he had seen appellant 
purchase catnip (Tr. 214), and that the two of them 
processed catnip in the kitchen of appellant’s home (Tr. 
234-236). He did have some recollection of serving as an 
intermediary in transferring money from Officer Varon to 
appellant, did recall driving the officer to his apartment 
on some occasion, and related other transfers of uncertain 
nature between appellant and Varon (Tr. 220-223). He 
admitted that at about 1:30 a.m. on July 29, he did go 
over to Officer Varon to ask him if he wanted to buy “any 
stuff” (Tr. 289). Although he remembered seeing appel- 
lant in Ocean City sometime during the week of August 
19, 1966, he was not certain of the date, and did not see 
him on August 28 (Tr. 227-230). 

Defense witness Judy Ellis testified that she had gone 
to Ocean City with appellant and was definitely with him 
on August 27 and August 28 (Tr. 249). Linda Cramer, 
a former school friend of appellant’s, testified that she 
saw appellant in Ocean City on the afternoon of August 
27, and that he was in a restaurant there where she 
worked from about midnight to 3:00 a.m. on August 28 
(Tr. 261-262). She could not, however, recall seeing Judy 
Ellis—whom she had known for several years—that week- 
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end, and did not recall seeing any of the other people who 
were supposedly with appellant in Ocean City (Tr. 263- 
266). 

Gerald Monihan, another former school friend, swore 
he was with appellant in the restaurant in Ocean City on 
the night of August 27-28 (Tr. 269-270). On cross-exam- 
ination, he stated that he thought he saw appellant in 
Ocean City every weekend during July and August, but 
when asked about specific weekends he could not be cer- 
tain of his presence or of appellant’s. Although he knew 
Judy Ellis, he could not remember whether she was in the 
restaurant with appellant and him (Tr. 271-272). After 
cross-examination, the court inquired of the witness when 
he had first started to recall uniquely the events of that 
weekend, and the witness responded that it was two days 
earlier when appellant had asked him if he recalled the 
weekend (Tr. 273-274). Gerald Stevens testified that he 
too had seen appellant at the restaurant in Ocean City on 
the weekend of August 27-28, but did not see any one else 
there he knew, except Linda Cramer, the waitress (Tr. 
277-278). On cross-examination he could not recall a 
single other event about that weekend, and could not be 
certain even with whom he had shared a motel room (Tr. 
279-285), and he conceded that appellant had a few days 
earlier “helped me to, like, you know, [remember] he was 
there” (Tr. 284). 

Norman Purdy also testified for the defense, repeating 
the contention that appellant was a three-hour drive from 
Dupont Circle at the time of the final alleged sale (Tr. 
286-290). He also could furnish no other details of what 
he had done that weekend, or with whom (Tr. 291-294). 
And he too admitted that “I talked to Bruce [appellant] 
last weekend. He knew I was there on the 28th” (Tr. 
295). 

Sixteen year old Kevin Walsh testified that Officer 
Varon had once on his own initiative given the witness 
some amphetamine tablets (Tr. 307), and that he pur- 
chased marihuana from the officer (Tr. 312). John Lay- 
ton testified that he and Walsh had made such a purchase 
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(Tr. 390), but could not fill in any details (Tr. 396-397). 
Stanley Berg, a former school friend of appellant, testi- 
fied that he saw appellant process catnip at his house and 
package the resulting product in envelopes (Tr. 330). 

In rebuttal, the government recalled Officer Varon who 
denied ever seeing the witness Walsh or ever selling mari- 
huana to anyone, including Layton (Tr. 364; 374). He 
also swore that the “stuff” he purchased from appellant 
was “good”—it was in fact marihuana (Tr. 365). He 
also related that he saw Michael Miller and Stanley Berg 
in Dupont Circle at about 1:00 a.m. on August 28; he con- 
versed with them in arranging the final purchase from 
appellant (Tr. 365-369). Sergeant Paul was returned to 
the stand and, with his testimony limited expressly to im- 
peaching by contradiction Stanley Berg’s testimony, the 
officer explained that when Berg was arrested several 
months earlier he listed appellant as one of his marihuana 
sources (Tr. 381-382). 

Following instruction on the elements of the offenses 
charged (Tr. 457-461), and on the possible defenses (Tr. 
461-465),° the jury returned separate verdicts of guilty 
as to each of the fourteen counts (Tr. 488-484). On Oc- 
tober 13, 1967, appellant was sentenced to concurrent sen- 
tences of two-to-eight years on each transfer count, to run 
concurrently with one-to-three year terms on each acquisi- 
tion count, with a recommendation that he be assigned to 
a federal reformatory. Appellant was admitted to bail 
pending this appeal. 


STATUTES, REGULATIONS, AND RULES RELIED UPON 


The statutes, regulations, and rules involved are set 
forth in Appellant’s Brief, pp. 14-15, and in the Appen- 
dix attached to his brief. 


5The charge given was the result of several conferences among 
counsel and the court, during which various requests had been made; 
counsel for both sides announced themselves satisfied with the 
instructions as delivered (Tr. 188; 297; 300-304; 400-407; 478-479). 
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SUMMARY OF ARGUMENT 


I 


The offenses charged in the indictment were properly 
joined, and severance was not required to avoid any preju- 
dice. Evidence of each offense would have been admissible 
at trial of any severed counts to rebut the defenses appel- 
lant raised, and in such a situation severance of the in- 
dictment would not have promoted any legitimate interest 
of the defense. The evidence presented as to each count 
was, moreover, clear and precise, and not likely to be con- 
fused with evidence of other counts. So also, two of ap- 
pellant’s defenses (that what he sold was not marihuana, 
and that he was entrapped) applied to all counts, and his 
third defense (alibi) was easily understood as directed 
only at the last alleged sale of marihuana. The absence 
of any renewal of the severance motion during or at the 
close of the trial confirms the lack of actual prejudice. 


Il 


Properly construed, the statute forbidding the transfer 
of marihuana except “in pursuance of a written order” 
requires that the order form be transferred contempo- 
raneously with the marihuana. The government estab- 
lished this element of the transfer offense by direct evi- 
dence, and it is thus irrelevant whether or not a presump- 
tion that would also have achieved the same result is ap- 
plicable to the case even though it was not brought to the 
attention of the jury. 

The stipulation that a narcotics agent had unsuccess- 
fully demanded the order form required to be retained by 
a transferee of marihuana to evidence payment of the 
transfer tax, as understood in the context of the trial, ade- 
quately established the basic fact which allowed the jury 
to accept the statutory presumption that one who fails to 
produce the form has unlawfully acquired marihuana with- 
out paying the tax. It was clear to all concerned at trial that 
the stipulation applied to each occasion on which appellant 
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as transferee was required to obtain and retain an order 
form. 
Til 


The recent Supreme Court decisions in Marchetti, Gros- 
so, and Haynes, applying the privilege against self-in- 
crimination to bar prosecutions for failing to register and 
pay federal taxes in areas where to have complied with 
the requirements would have created a real and appre- 
ciable risk of incrimination, have no bearing on this case. 
The offenses for which appellant was convicted are essen- 
tially crimes involving unlicensed activities. There is no 
impingement even indirectly upon the Fifth Amendment 
privilege in sustaining this prosecution: appellant was not 
expected or coerced to incriminate himself under local law 
by fulfilling the federal requirements, because the Mari- 
huana Tax Act is construed and applied so that only those 
who may engage in marihuana transactions in conformity 
with other local and federal laws are permitted to qualify 
under this Act. Appellant’s crimes consist of participat- 
ing in marihuana dealings despite the fact that he is part 
of a class which is ineligible for authority to conduct such 
activities. Punishment of one who cannot satisfy licens- 
ing qualifications for engaging in regulated transactions 
notwithstanding the absence of authority to do so is not 
prohibited by the privilege against self-incrimination. 

Nor does the application of the Act in this way trans- 
gress the requirements of due process. Congress may fair- 
ly punish persons who engage in unlicensed activities even 
though their failure to meet designated standards pre- 
cludes the possibility that they could obtain authority to 
do so. The elements of the statutes appellant violated are 
clear and unaffected by the fact that appellant could not 
have prepaid the transfer tax or obtained an order form. 
It has long been held that the tax power may be used to 
regulate, and in certain instances even to forbid, transac- 
tions in certain types of commodities, and in creating this 
statutory plan Congress has not invaded the powers re- 
served to the states. 
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ARGUMENT 


Although appellant’s primary focus in this Court is on 
the relevance of recent Supreme Court decisions on the 
scope of the privilege against self-incrimination, we dis- 
cuss first his non-constitutional contentions, which in ac- 
cordance with familiar principles should be examined be- 
fore reaching constitutional questions. 


I. In light of the nature of the charges and defenses in 
this case, the trial court acted within its discretion in 
refusing to sever the properly joined counts of the 
indictment. 


The indictment returned against appellant contained 
fourteen counts, based on seven different sales of mari- 
huana. Each alleged transaction took place at approxi- 
mately the same location; similar amounts of the drug 
were involved each time; the entire series of sales spanned 
only one month; and in each instance the purchaser was 
the same undercover police officer. Appellant does not dis- 
pute the propriety of the initial joinder of these offenses 
under Rule 8(a), Fed. R. Crim. P., since they were clearly 
at least “of the same or similar character” even if not 
considered “connected together or constituting parts of a 
common scheme or plan.” See Smith v. United States, 86 
US. App. D.C. 195, 180 F. 2d 775 (1950); Kivette v. 
United States, 230 F. 2d 749, 753 (5th Cir. 1956), cert. 
denied, 355 U.S. 984 (1958). 

When, at the opening of the trial, appellant moved for 
a severance of the counts pursuant to Rule 14, Fed. R. 
Crim. P., the trial judge was called upon to weigh against 
the considerations of judicial economy any potential prej- 
udice to the defendant that might result from trying all 
counts together. Drew v. United States, 118 U.S. App. 
D.C. 11, 14, 381 F. 2d 85, 88 (1964). Because of the trial 
judge’s unique vantage point in assessing the relative 
benefits to judicial administration when compared with 
the possibility of prejudice to an individual defendant in a 
particular case, the disposition of a severance motion 
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of the district judge, 
se. Brown v. United 


65 F. 2d 376 (1959); 
Johnson v. United States, 356 F. 2a 680, 682 (8th Cir.), 
cert. denied, 385 U.S. 857 (1966). That discretion was 
properly exercised in this case. 
We note first that d 
pellate counsel have 


“highly 
significant factor” mder is 
prejudicial. 

90 n.12. Un 


. on scheme or plan, or identity. 
“When the evidence is relevant and important to one of 
these five issues, it is generally conceded that the preju- 
dicial effect may be outweighed by the probative value,” 
and in that event “the possibility of ‘criminal propensity’ 
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" prejudice would in no way be enlarged by the fact of 
| joinder.” Drew v. United States, 118 U.S. App. D.C. at 
' 16, 331 F. 2d at 90; accord, Bayless v. United States, 381 
| F, 2d 67, 72 (9th Cir. 1967 ). 

Each of appellant’s three defenses would have warrant- 
"ed the government’s use of evidence of other crimes. His 
' principal defense, applying to every count, was that what 

he sold to Officer Varon was processed catnip, not mari- 
huana. Even on trial for only “two or three sales,” as 
trial counsel sought, it would have been highly relevant 
for the government to establish that appellant had in fact 
made seven sales to Officer Varon and that in every in- 
stance both the preliminary field examination by trained 
narcotics officers and the full laboratory test by a quali- 
fied chemist established the positive presence of mari- 
huana in appellant’s merchandise. This consistent pat- 
tern would have served to dispell appellant’s contention 
that Officer Varon confused the “catnip” purchased from 
him with marihuana he might have purchased from other 
sources. Compare Williams v. United States, 115 U.S. 
App. D.C. 184, 317 F. 2d 545 (1963). 

So too, when in the course of trial appellant also raised 
an entrapment defense, nothing could have been more 
relevant than evidence that he was not lured into an iso- 
lated violation of the law but in fact continued to deal in 
marihuana on at least seven occasions over a one-month 
period. See Cratty v. United States, 82 U.S. App. D.C. 
236, 248, 163 F. 2d 844, 851 (1947). When the other 
offenses are as closely related as the sales alleged here, 
their probative value in rebutting an entrapment defense 
would certainly have outweighed any detrimental impact 
on appellant’s defense. Compare Hansford v. United 
States, 112 U.S. App. D.C. 359, 365-366, 303 F. 2d 219, 
225-226 (1962) (en banc). 

Appellant’s third defense—alibi—would not have been 
immune either. An essential premise of this defense is 
that the prosecution witness is mistaken in his identifica- 
tion, and the court in this case so charged. While appel- 
lant suggests (Brief p. 47) that the government could 
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have established Varon’s ability to recognize appellant 
without referring to previous transactions, it is difficult to 
contest the relevance and force of permitting the officer to 
explain prior illicit dealings with appellant, in the same 
locale, following the same modus operandi, and involving 
the same intermediaries, all as confirming the accuracy of 
his identification and recollection. 

Moreover, the relative strength of the evidence as to 
each crime is pertinent on the issue of prejudice from 
joinder. See Gregory v. United States, 125 U.S. App. 
D.C. 140, 144, 369 F. 2d 140, 144 (1966). It is fair to 
say that the evidence of guilt even as to the final two 
counts in this case was overwhelming: Officer Varon’s 
recollection of this transaction was expressly and un- 
equivocally corroborated by Officer Maiden who partici- 
pated in the sale that morning. Although appellant pre- 
sented a parade of witnesses to attempt to establish that 
he was in Ocean City at the time, their singular ability to 
“recall” only one incident from one weekend—the one that 
would exculpate their friend—made their testimony, on 
its face, unworthy of belief (see Counterstatement, supra, 
pp. 7-9). 

When pressing his severance motion, defense counsel 
seemed himself to recognize that even if a severance were 
granted, “the Government could still bring in evidence as 
to those [other] sales if they wanted to * * *” (Tr. 4). 
His concern was with the potential prejudice stemming 
from trying all counts together. But we submit that, as 
this Court observed in Drew, supra, if evidence of other 
offenses would be admissible, it is not an abuse of discre- 
tion—since no more confusing to the defense—for the 
trial court to refuse to sever an otherwise proper joinder 
of counts. 

Finally, what may even have been a reasonable fear be- 
fore trial would not in any event warrant reversal if it is 
clear that no actual prejudice developed from the joinder. 
Daly v. United States, 119 U.S. App. D.C. 358, 354, 342 
F. 2d 932, 933 (1964), cert. denied, 382 U.S. 853 (1965). 
The evidence as to each of the sales charged in this case 
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was “short, simple, separable and distinct”, Langford v. 
United States, 106 U.S. App. D.C. 21, 22, 268 F. 2d 896, 
897 (1959), and the factual distinctions between each 
charge and each defense were evident from the testimony, 
see Gray v. United States, 123 U.S. App. D.C. 39, 356 
F. 2d 792 (1966). There are no instances in the record 
where counsel or witnesses—and presumably the jury— 
had any difficulty focusing on the particular transaction 
being probed. It is in this context that we note that ap- 
pellant did not repeat his request for a severance either 
at the close of the government’s case or after the defense 
had finished its presentation. Even if the Court declines 
to hold, as some courts have, e.g., Bayless v. United States, 
381 F. 2d 67, 72 (9th Cir. 1967), that a severance mo- 
tion must be renewed at the close of the evidence to pre- 
serve the point for appeal, or at least reiterated when de- 
fense counsel senses some actual prejudice in the conduct 
of the trial, see Drew, supra, 118 U.S. App. D.C. at 18, 
331 F. 2d at 92, then the failure to repeat a demand for 
severance should at least be regarded as confirming the 
absence of any actual prejudice from the joinder, Daly 
v. United States, supra, 119 U.S. App. D.C. at 354, 342 
F. 2d at 933. 


II. The evidence before the jury was sufficient to support 
its verdict. 


Appellant apparently relies on the “plain error’ provi- 
sion of Rule 52(b), Fed. R. Crim. P., to complain of al- 
leged deficiencies in evidence or in instructions relating 
to the evidence. No motion for acquittal was made either 
at the close of the prosecution’s case or at the close of all 
the evidence, nor was a motion for a new trial presented 
after verdict. Furthermore, the court’s charge to the 
jury was the product of several conferences and of days 
of advance consideration, and defense counsel indicated 
satisfaction with the instructions that were rendered 
(Counterstatement, supra, p. 9, n.5). See Rule 30, Fed. 
R. Crim. P. In any event, the present contentions are 
without substance. 
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1. Transfer Counts. The argument that there was in- 
sufficient evidence to support convictions under 26 U.S.C. 
§ 4742 (a) for transferring marihuana not pursuant to a 
written order form issued in blank by the Secretary of 
the Treasury (Brief pp. 49-51) proceeds on an erroneous 
premise. Appellant suggests that there was no indication, 
and it could not be inferred beyond a reasonable doubt, 
that Officer Varon never procured order forms and never 
turned them over to appellant. The statute, however, in 
making it an offense to transfer marihuana “except in 
pursuance of a written order of the person to whom such 
marihuana is transferred”, clearly contemplates that the 
exchange of the marihuana and the order form must be 
contemporaneous. Section 4742(c), setting forth in gen- 
eral terms the procedure for a prospective transferee to 
obtain an order form issued in blank, specifies that when 
the form is sold by the Secretary it is to carry the name 
and address of the “proposed vendor” as well as the 
amount of marihuana “ordered”. The next subsection 
specifies that the purchaser is to give the original of the 
order form to the vendor “who shall, in pursuance there- 
of, transfer marihuana to him,” with the vendor preserv- 
ing the original form for two years thereafter. 26 U.S.C. 
§ 4742(d). The familiar parallel to the clearly intended 
Sequence is the use of a medical prescription—one of the 
categories of transactions exempted by Section 4742 (b) 
(2) from the official order form requirement—which au- 
thorizes the dispensing of marihuana when the vendor 
receives the prescription. The regulations further demon- 
strate that the order form must be obtained in advance 
of the transfer, 26 C.F.R. § 152.66 ( 1967), and the origi- 
nal must be delivered to the vendor in order to authorize 
the transaction, see 26 C.F.R. § 152.69 (152.69) .¢ 

Appellant admits that Officer Varon testified that he 
did not give appellant an order form on any of the occa- 
sions on which appellant transferred marihuana to him 
(Brief, p. 49) (See, also, Counterstatement, supra, pp. 


¢The regulations are printed in the pamphlet attached as an 
Appendix to appellant’s brief in this Court. 
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3-5). Under the correct construction of the statute—the 
only construction permissible in light of its plain language 
—this testimony served to establish a prima facie case 
that appellant had unlawfully made transfers of mari- 
huana not “in pursuance of” a written order form. Cratty 
vy. United States, 83 U.S. App. D.C. 236, 241, 163 F. 2d 
844, 849 (1947); Ruiz v. United States, 365 F. 2d 108, 
104 (10th Cir. 1966).’ 

Appellant points out that the jury was not told that 26 
U.S.C. $7491 presumes that in the absence of evidence 
that the defendant has complied with the order form re- 
quirement of Section 4742 (a), “he shall be presumed not 
to have complied with such provisions * * *” Tt is not 
necessarily also true, however, that this presumption could 
therefore have “no application in this case.” (Brief p. 
49). It is far from settled that a presumption of law is 
inoperative merely because it is not presented to the jury, 
where, as here, it is unquestionable that there was 70 evi- 
dence whatsoever tending to rebut the presumption by 
indicating appellant’s compliance with Section 4742 (a). 
See Robinson v. United States, 53 App. D.C. 96, 98, 288 
Fed. 450, 452 (1923) ; Ruiz v. United States, supra, 365 
F. 2d at 104. But, in any event, in this case the govern- 
ment chose not to rely on this presumption. Instead— 
as it was entirely free to do—the government undertook to 
establish by direct affirmative evidence that the transfers 
had not been made in pursuance of written orders from 
the transferee (Officer Varon) on a form issued in blank 
by the Secretary of the Treasury. Appellant’s irrelevant 
speculation that, for all the testimony showed, the officer 
at some point might have obtained the blank form and 
might have presented it to appellant does not undercut the 
conclusion that the government made out a sufficient case 
by its evidence that there was no contemporaneous ex- 


7 While there is no hint that this case involves such a situation, 
appellant’s conduct would similarly amount to a violation of this 
requirement even if the officer had obtained issuance of an order 
form but failed or refused to display it and to convey it to appellant 
at the time of the transfer as authority for the transaction. 
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change of marihuana and order form. Hill v. United 
States, 261 F. 2d 488, 487 (9th Cir. 1958). If appellant 
—in our view, erroneously—regards these possibilities as 
material, he must come forward with some explanation 
why neither in cross-examination nor in requests for in- 
structions did he seek to clarify the record or to alert the 
jury to such alternatives. 

The one case cited by appellant in connection with this 
argument, United States v. Turner, 182 F. Supp. 336 
(N.D. Ill. 1955),* is wide of the mark for two reasons: 
first, Turner deals with a different presumption, appli- 
cable to a different violation (26 U.S.C. § 4744(a), 
infra) ; and second, the case stands for the unexception- 
able proposition that where the prosecution fails to estab- 
lish even the basic fact on which a particular presumption 
depends and makes no effort to prove the element by di- 
rect evidence, there results a gap in proof which precludes 
conviction, 

In the present case, on the contrary, the government 
adequately established the fact which triggers the pre- 
sumption in Section 7491—transfers of marihuana—and 
in addition independently proved by direct evidence what 
otherwise might have been presumed—that the transfers 
were not in pursuance of written order forms. 

2. Acquisition Counts. Appellant also for the first 
time in this Court challenges the sufficiency of the evi- 
dence of violations of 26 U.S.C. § 4744 (a), proseribing ac- 
quisition of marihuana without having paid the tax there- 
on. At this juncture we point out that the sentences im- 
posed under the transfer counts and under the acquisi- 
tion counts are to run concurrently, and in fact the sen- 
tences on the transfer counts are considerably longer. 
Thus, we suggest, if the Court finds the evidence adequate 
to support the transfer convictions, it would not be neces- 
sary or appropriate to examine the convictions under Sec- 
tion 4744(a), which carry shorter concurrent sentences, 


8 See, also, Pena v. United States, 386 F. 2d 181 (5th Cir. 1967) ; 
United States v. Smith, 256 F. Supp. 159 (E.D. Pa. 1966). 
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See United States v. Romano, 382 U.S. 186, 138 (1965) ; 
Barnes v. United States, —— U.S. App. D.C. —, — 
—, 381 F. 2d 268, 264-265 (1967) ; Woolridge v. United 
States, 97 U.S. App. D.C. 67, 69, 228 F. 2d 38, 40 (1955), 
cert. denied, 351 U.S. 989 (1956); United States v. Hen- 
drex, 387 F. 2d 931, 932-933 (6th Cir. 1968) ; Chavez v. 
United States, 387 F. 2d 937, 939 (9th Cir. 1967) ; Ayola 
v. United States, 371 F. 2d 515, 516 (9th Cir. 1967). If 
the Court nevertheless chooses to consider appellant’s con- 
tention, we suggest that it will be found unavailing. 

Section 4744 (a) makes it a crime to acquire marihuana 
without having paid the required transfer tax. The sec- 
tion then immediately provides: 


Proof that any person shall have had in his posses- 
sion any marihuana and shall have failed, after rea- 
sonable demand by the Secretary or his delegate, to 
produce the order form required by section 4742 to 
be retained by him shall be presumptive evidence of 
guilt under this subsection * * *. 


In this case, proof of possession was provided by Officer 
Varon’s testimony ® that he obtained marihuana from ap- 
pellant. To invoke the presumption by showing non-com- 
pliance with a demand for production of the order form 
required to be retained by a transferee, the government 
relied on a stipulation between counsel—quoted in full 
supra, p. 6—that if a certain narcotics agent were to be 
called he would testify that he went to appellant’s home 
and gave him “a notice and demand to produce the official 
order form required to be kept by Section 4742” and that 
appellant “has never produced official order form [sic] re- 
quired to be kept.” (Tr. 181-132). Appellant argues that 
this stipulation was inadequate because it spoke of “order 
form” in the singular and because it did not specify 
whether the demand was for the copy of the order form 
appellant was required to retain as a transferee—the rele- 
vant one under Section 4744 (a)—or the original form he 
was required to receive and retain when he transferred 
marihuana to Officer Varon. 


° Plus that of Officer Maiden in connection with the final transfer. 
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At the outset, we emphasize that, unlike Turner, Pena 
and Smith, supra, p. 19, this is not a case where the gov- 
ernment neglected to show a demand for production of an 
order form. Demand was established by stipulation, but 
the question at issue is whether the stipulation cov- 
ered the crucial elements of all of the acquisition counts. 
We concede that the stipulation as quoted in the tran- 
Script is not as precise as might be desired. But an ap- 
preciation of the trial context will demonstrate beyond 
doubt that the stipulation was adequate to permit the jury 
to accept the presumption created by the statute and to 
return a substantiated verdict of guilty. 

The stipulation does not contain the precision normally 
expected in a formal agreement between opposing counsel 
because it was apparently not drafted in advance or writ- 
ten out for insertion in the record as a statement of agreed 
facts. Rather, it appears from the record (Tr. 118), coun- 
sel had discussed several stipulations which they entered 
into, one of which related to the narcotics agent’s demand 
upon appellant. Thus, when it came time at the close of the 
prosecution’s case-in-chief for government counsel to state 
the agreed upon circumstances, he phrased the understand- 
ing orally, and, not surprisingly, without the benefit of edit- 
ing and polishing (Tr. 181-132). In this vein we also 
Suggest that it may not be quite reliable to attempt to 
build reversible error on an apparent use of the singular 
rather than the plural, for in the final clause of the stipu- 
lation there is an evident error in transcription: the line 
reads: “* * * the defendant has never produced official 
order form required to be kept” (Tr. 132). When this 
awkward phrasing is read aloud, it appears likely that 
something is missing from the reporter’s transcript: 
either the prosecutor said “never produced the official or- 
der form” or actually stated that appellant “never pro- 
duced official order forms” required to be kept. We recog- 
nize the limitations in parsing phrases and reconstructing 
what was probably said in fact, but this analysis serves to 
highlight the correlative limitation on appellant’s current 
attempt to detect at his stage some insufficiencies which 
did not occur to defense counsel at trial. 
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Thus, our position that there was in fact no confusion 
about what was being stipulated, either in the under- 
standing of counsel, or in the minds of the jury, is con- 
firmed by certain other circumstances. When defense 
counsel listed for the court the stipulations he was willing 
to accept, he explained his understanding of the instant 
agreement as reflecting that the narcotics agent went to 
appellant’s home “and made the usual demand for the 
order form” (Tr. 118) (emphasis added). Since a de- 
mand for production of an order form is an explicitly 
sanctioned mode of proof only for prosecution of illicit 
acquisitions under Section 4744(a), where this demand is 
authorized, counsel’s characterization of the facts he was 
conceding as “the usual demand” can only be taken to 
mean the demand that triggers the presumption of guilt 
under that section, when coupled with independently 
established proof of possession. 

Appellant does not assert that the demand notice served 
on him actually related to only one instance in which it 
was claimed he possessed marihuana, nor can he deny 
that no motion for acquittal—which would have been ap- 
propriate under his present view of the evidence—was 
ever made before the trial court. Further demonstration 
that everyone involved in the trial of this case, including 
the jury, correctly understood that it was agreed that ap- 
pellant has been asked to produce the order forms re- 
quired to be kept by the transferee of marihuana, and had 
failed to comply, is provided by the instructions to the 
jury. After completing the charge on the transfer counts, 
the court turned to the acquisition counts under Section 
4744(a) and explained the elements of those offenses. The 
court then immediately read and explained the presump- 
tion in that section, and advised the jury that proof of 
possession, plus “failure to produce an order form after 
reasonable notice and demand is presumptive evidence of 
guilt of the offense charged in each of the seven [aequisi- 
tion] counts” (Tr. 460). The only evidence in the case 
conceivably relevant to this charge was the stipulation at 
issue. There was, however, no objection that the charge 
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on this presumption was improper because unrelated to 
the evidence. 

In light of the evident concurrence of understanding of 
the scope and substance of the stipulation shared by all 
concerned, the stipulation should be allowed to have full 
force under the statute, without the need for further in- 
dependent evidence of acquisition without having paid the 
tax, on seven separate occasions. Cf. United States v. 
Rodriguez, 241 F. 2d 463 (7th Cir. 1957). Having ade- 
quately shown possession and unanswered demand, the 
government is entitled to the presumption which the jury 
chose to accept. Ruiz v. United States, 365 F. 2d 103, 
104 (10th Cir. 1966) ; Gondron v. United States, 256 F. 
2d 205, 207 (5th Cir.), cert. denied, 358 U.S. 865 (1958) ; 
United States v. Guerra, 237 F. Supp. 1, 5 (D. Colo. 
1965), affd, 371 F. 2d 584 (10th Cir. 1966) (civil assess- 
ment of transfer tax) ; cf. Jones v. United States, 377 F. 
2d 742, 745 (8th Cir.), cert. denied, 389 U.S. 885 (1967). 


III. The provisions of the Marihuana Tax Act forbidding 
acquisition of marihuana without prepayment of the 
transfer tax and transfer of marihuana not in pur- 
suance of an officially issued order form do not violate 
the privilege against self-incrimination or the due 
process clause. 


A. As authoritatively and consistently construed, the 
Marihuana Tax Act does not compel the disclosure 
of any information which could be incriminatory. 


Appellant’s major thrust is that his convictions for il- 
licit transfer and acquisition of marihuana violated his 
privilege against self-incrimination.° In making this 
argument he relies essentially on the recent rulings of the 
Supreme Court that punishment for failure to register 
and to pay certain taxes under the federal gambling and 
firearms control statutes was inconsistent with the de 
fendant’s privilege against self-incrimination. See Mar- 


10 We do not contest appellant’s right to raise this constitutional 
objection for the first time on appeal, in light of the fact that the 
decisions on which he relies postdate his trial. 
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chetti v. United States, 390 U.S. 39 (1968); Grosso v. 
United States, 390 U.S. 62 (1968); Haynes v. United 
States, 390 U.S. 85 (1968)." Because of the fundamental 
difference in nature and operation between the Marihuana 
Tax Act and the statutes before the Supreme Court, we 
submit that there has been no conceivable impingement 
upon appellant’s constitutional rights. 

The major premise in the gambling and firearms cases 
was that the obligations under those statutes to register 
and pay occupational and excise taxes—with which the 
individuals were charged with having failed to comply— 
created a “real and appreciable” risk of incrimination. 
Marchetti, supra, 390 U.S. at 48. As the Court had said 
earlier in Albertson v. S.A.C.B., 382 U.S. 70, 79 (1965), 
registration provisions compelling disclosure of incrimi- 
nating information contravene the Fifth Amendment 
when the requirements “are directed at a highly selec- 
tive group inherently suspect of criminal activities.” The 
Marihuana Tax Act, both in its purpose and its opera- 
tion, is poles apart from those objections. The essential 
distinction is that the federal marihuana controls are 
aimed primarily at the regulation of the legitimate mar- 
ket in marihuana, and, as drafted and applied, the dis- 
closure provisions presuppose—and apply only to—activi- 
ties which are otherwise lawful.* Those who cannot deal 


1 The Court of Appeals for the Fifth Circuit in an opinion re- 
leased on March 29, 1968, on petition for rehearing en bane of its 
decision in Leary Vv. United States, 383 F. 2d 851 (1967 ), considered 
and rejected the same contentions appellant makes before this 
Court (slip op. pp. 3-5). Dr. Leary filed a petition for a writ of 
certiorari on April 27, 1968, No. 1365, October Term 1967. Con- 
tentions similar to those made here were accepted by the District 
Court for the Southern District of Ohio in United States v. Coving- 
ton, 3 Crim. L. Rep. 2027, decided March 27, 1968, reconsideration 
denied, May 6, 1968. But cf. United States v. McGee, 3 Crim. L. 
Rep. 2002, decided March 15, 1958 (federal liquor laws enforceable). 


12 As the Bureau of Narcotics explained in its Report on the 
Traffic in Opium and Other Dangerous Drugs for calendar year 
1966, in summarizing its regulatory function (p. 9): “Controls on 
domestic trade in narcotic drugs directly apply to people who 
handle, sell, or dispense narcotics for lawful medical purposes; such 
as physicians, hospitals, pharmacists, retailers, and others.” (Em- 
phasis added). 
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in marihuana lawfully under local law cannot seek or ob- 
tain tax-paid order forms from the federal government, 
and thus those who are permitted to comply with this Act 
cannot, by definition, be incriminating themselves, 

The government represents to this Court that in the 
thirty years since the Marihuana Tax Act was passed 
the Act has been understood and applied by the agencies 
charged with implementing it in a way which actually 
precludes the possibility of a compelled self-incrimination, 
and, as revised in 1964, the Treasury Department regu- 
lations (Appendix to Appellant’s Brief) expressly confirm 
this consistent administrative practice. Explanation of 
the critical differences between this regulatory program 
and the statutes considered recently in Marchetti, Grosso, 
and Haynes requires some discussion of the objectives 
and mechanics of the Marihuana Tax Act of 1937, 

Congress evinced a dual purpose in enacting this meas- 
ure in 1937: it intended to raise revenue through occu- 
pational and transfer taxes on the trade in marihuana 
while at the same time discouraging the widespread use 
of the drug by smokers and addicts.> In light of this 
dual purpose, Congress was careful to distinguish in its 
control provisions between the socially-acceptable market 
for marihuana and the illicit and clandestine traffic in 
the drug. Thus, the Senate Committee explained (S. 
Rep. p. 3): 


* * * the bill is designed, through the occupational 
tax and the order form procedure, to publicize legiti- 
mate dealings in marihuana and through the $100 
transfer tax to prevent the drug from coming into 
the hands of those who will put it to illicit uses, 
[Emphasis added]. 


Also carefully distinguishing the applicability of dis- 
closure provisions to those lawfully engaged in marihuana 
transactions from their inapplicability to those who were 
not involved in a legitimate occupation calling for the 


138. Rep. No. 900, 75th Cong. 1st Sess. 2 (1987) (hereafter “S, 
Rep.”) ; H.R. Rep. No. 792, 75th Cong. 1st Sess. 1 (1937) (here- 
after “H.Rep.’’), 
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use of marihuana, the House Committee agreed (H. Rep. 
p. 2): 


[A]ll legitimate handlers of marihuana are required 
to pay occupational taxes * ld 


These persons, in addition to paying the occupa- 
tional tax, must register with the collector of in- 
ternal revenue and file information returns as to 
their dealings in marihuana. [Emphasis added]. 


It was in this context that both committees explained 
that the $100 per ounce transfer tax, backed by crimi- 
nal sanction, would be applicable to unregistered trans- 
ferees, “who under ordinary circumstances will be the 
illicit users of marihuana” (S. Rep. p. 3; H. Rep. p. 2). 

The registration requirement in 26 U.S.C. § 4753 is 
expressly conditioned upon the applicability of the occu- 
pational tax requirement of Section 4751. But an analy- 
sis of this latter section reveals, on its face, that it is 
directed only toward those classes of persons who might 
lawfully engage in marihuana transactions. In enum- 
erating the classes of professionals subject to the occu- 
pational tax (and thus derivatively to the registration 
requirement), Section 4751 follows the enumeration of 
classes of individuals who, under Sections 3-7 of the Uni- 
form Narcotic Drug Act,* might lawfully manufacture, 
wholesale, dispense, prescribe, or possess marihuana. 

Section 4741 imposes a transfer tax on all transfers 
of marihuana (with a few irrelevant exceptions) , whether 
or not to a person who has registered and paid the occu- 
pational tax, and the amount of the tax depends on 
whether or not the transferee has registered. Thus, it is 
undeniable that Congress did contemplate that its trans- 
fer tax would reach unregistered individuals, whom it 
foresaw as those without a justifiable purpose for dealing 
in the drug. Under Section 4744 (a) (1), which appellant 


14The Uniform Act had been promulgated in 1982. See 9B Uni- 
form Laws Ann. 409, 410. It was not adopted in the District of 
Columbia until 1938. ch. 582, 50 Stat. 785, now codified as 33 D.C. 
Code §§ 401 et seq. (1967). 
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was convicted of violating, it is made a crime for any 
person required to pay the transferee tax by Section 4741 
to acquire marihuana “without having paid such tax.” 
Section 4742(a), which appellant was also found to have 
violated, makes it criminal “for any person,” whether or 
not required to register and pay the occupational tax, 
to transfer marihuana, “except in pursuance of a written 
order of the person to whom such marihuana is trans- 
ferred, on a form to be issued in blank for that purpose 
by the Secretary or his delegate.” The question then 
arises whether the construction of this Act which we urge 
—that it is presently impossible for a person who would 
be violating local law to tender the transfer tax (to avoid 
punishment under Section 4744(a) (1)) or to obtain an 
order form (to comply with Section 4742 (a) )—comports 
with the language of the provisions just explained. We 
suggest that it does. 

These above quoted provisions indicate that Congress 
in 1937 contemplated that there could be authorized trans- 
fers to persons who were not in the categories of re- 
quired registrants.° But this is completely consistent 
with the construction of the Act which we regard as the 
only one designed to achieve its announced purposes, for 
in 1937 about one-fifth of the states still had no mean- 
ingful narcotics laws governing the acquisition of this 
drug.** Thus, when Congress acted, it would have been 


15 See the following statement of the Honorable Frank H. Buck, 
one of the sponsors of the Act: 


It is further made illegal to transfer marihuana except in 
pursuance of a written order from the transferee on a form to 
be issued by the Secretary of the Treasury, and upon all such 
transfers is levied a tax at the rate of $1 per ounce, or fraction 
thereof, on tranfers to persons registered under the act, and 
at the rate of $100 per ounce, or fraction thereof, on transfers 
to persons not registered under the act. Jt is made illegal for 
a transferee to acquire marihuana without payment of the 
transfer tax. [Emphasis supplied.] 81 Cong. Rec. 1440-1441 
(1937). 


16 See Bureau of Narcotics, Report on the Traffic in Opium and 
other Dangerous Drugs (for year ended December 31, 1937). 
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possible for a non-registrable individual to make pur- 
chases of marihuana—lawfully—in those state if he was 
willing to pay the $100 per ounce tax designed to dis- 
courage just such dangerous ventures. And we have no 
doubt that such an individual could have insisted that 
he be issued a blank order form with which to consum- 
mate his lawful transaction. 

Since that enactment, however, all states and the Dis- 
trict of Columbia have adopted comprehensive controls 
based on the Uniform Narcotic Drug Act, limiting mari- 
huana dealings to defined categories of professionals with 
some justifiable reason for handling the drug. Hence, 
the small group of unregistered persons who in 1937 
could have engaged in marihuana transactions lawfully 
under local law and thus have obtained an order form 
from the federal government to sanction the transfer has 
now disappeared. Thus, in practical fact, there is and 
can be now no collection of the transfer tax before the 
transfer occurs from, and no issuance of an order form 
to, anyone who is not registered as lawfully entitled to 
dea] in marihuana.” This situation—which precludes the 
possibility of any clash with the privilege against self- 
incrimination—is underscored by virtue of the imple- 
menting regulations issued by the Commissioner of Inter- 
nal Revenue and the Commissioner of Narcotics. Re- 
sponding to the altered legal climate that developed after 
1987, these regulations now specify formally what was 
clearly the intent of Congress at the time this Act was 
passed. Thus, for any one desiring to be registered (26 
C.F.R. § 152.28 (1967) ): 


The application of every person shall show that, 
under the laws of the jurisdiction in which he is 
operating or proposes to operate, he is legally quali- 
fied or lawfully entitled to engage in the activities 
for which registration is sought. 


17 Of course, this does not foreclose assessment of the tax upon an 
unregistered transferee who goes ahead and obtains marihuana 
without the legal right to do so. 


29 


And one who is not registered cannot obtain an order 
form,” and thus cannot pay the transfer tax which is 
evidenced by affixing tax stamps to the order form.” 
These regulations reflect the consistent construction by 
the agencies charged with administering the Marihuana 
Tax Act (the Internal Revenue Service and the Bureau 
of Narcotics™) that this Act is to be interpreted as in 
pari materia with the Harrison Anti-Narcotic Act of 
1914. The Harrison Act explicitly declares what has been 
regarded as implicit in the Marihuana Act, for it pro- 
vides that an individual may secure an order form for 
the acquisition of narcotics only for his “use, sale, or dis- 
tribution * * * in the conduct of a lawful business in 
said drugs or in the legitimate practice of his profession.” 
26 U.S.C. § 4705(g); see, also, 26 C.F.R. §§ 151.24, 
151.42 (1967).2 Especially when coupled with the salu- 
tary rule that statutes will be construed to preserve their 
constitutionality and to avoid even a serious constitu- 
tional question, the reasonable and consistent adminis- 
trative construction of the Marihuana Tax Act by the 
agency “charged with the responsibility of setting its ma- 
chinery in motion, of making the parts work efficiently 
and smoothlv while thev are yet untried and new”, should 
be respected. Udall v. Tallman, 380 U.S. 1, 16 (1965). As 
this Court observed recently, where an administrative 


18 Although there is no specific provision which limits the dis- 
pensing of order forms, this limitation flows from 26 C.F.R. 
§§ 152.67 and 152.68, which require the signing of applications for 
order forms by the same person who signed the registration, with 
comparison of the two signatures by the district director before the 
order form may issue. It is important to note, too. that improper 
applications for order forms (including those which indicate that 
the applicant would not be operating legally under state law) are 
not disclosed to law enforcement agencies as are proper registrants 
under the provisions of 26 U.S.C. §§ 4775 and 6107. Such applica- 
tions are apparently returned without being recorded. 


19 See 26 U.S.C. §§ 4748, 4771 (a) (1). 


20 Now the Bureau of Narcotics and Drug Abuse, of the Depart- 
ment of Justice. 


21 See United States v. Doremus, 249 U.S. 86, 92 (1919). 
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rule does not transgress the authority under which it is 
issued, “it is still the statute which speaks, and rule and 
statute may not be separated into alien elements fb tee 
Pacific Coast European Conference v. F.M.C., 126 U.S. 
App. D.C. 230, 235, 376 F. 2d 785, 790 (1967). And this 
respect for administrative interpretation applies with 
equal force and justification to the provisions of regu- 
latory tax statutes. See United States v. Fisher, 353 
F, 2d 396, 397-398 (5th Cir. 1965). 

The administrative interpretation that these statutes 
do not contemplate registration by or issuance of order 
forms to those engaged in activities illegal under local 
law has long been recognized and sustained. In Nigro 
v. United States, 276 U.S. 332, 345 (1928), the Court 
correctly viewed the objective of the order form provisions 
of the Harrison Act as effecting “a kind of registration of 
Jawful purchasers, in addition to one of lawful sellers 
***» Chief Justice Taft, for the Court, continued: “the 
order form is not a mere record of a past transaction— 
it is a certificate of legality of the transaction being 
carried on * * *.” 276 U.S. at 351.% The Marihuana 
Tax Act was before the Supreme Court in United States 
v. Sanchez, 340 U.S. 42, 44 (1950), and the Court sus- 
tained the validity of a prohibitive tax on unregistered 
transferees because of the indisputable “congressional 
purpose of restricting traffic in marihuana to accepted 
industrial and medicinal channels.” This Court in Smith 
v. United States, 106 U.S. App. D.C. 26, 29, 269 F. 2d 
217, 220, cert denied, 361 U.S. 865 (1959), recognized 
the same congressional plan and purpose. 


22'The Court expressly rejected the argument advanced by appel- 
lant (Brief p. 41) that making it a federal crime to deal without 
using the order form, while making it impossible for unregistered 
persons to obtain such a form, exceeds the taxing power of Con- 
gress and violates the Tenth Amendment. Since the order form 
requirement tends to keep transactions in regulated drugs above- 
board and to confine such transactions to registered dealers readily 
amendable to tax collection, insistence on order forms, even while 
denying them to certain classes of individuals, is “genuinely cal- 
culated to sustain the revenue features.” 276 U.S. at 351-354. Accord, 
United States v. Doremus, 249 U.S. 86, 98-94 (1919). 
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Thus, in light of the way the Marihuana Tax Act has 
been construed and applied, there is no conceivable incon- 
sistency with the privilege against self-incrimination. 
Only those persons who can demonstrate that their ac- 
tivities would be lawful under local law are required— 
and only they are permitted—to make any disclosure of 
information, And by hypothesis, there can in such a sit- 
uation be no “real and appreciable” risk of incrimination. 
Individuals in appellant’s position, who carry on trans- 
actions in marihuana in contravention of local law are not 
only not expected to register or obtain an order form 
or prepay the transfer tax; they will not be allowed to 
do so. Unlike the individuals before the Supreme Court 
in the wagering and firearms tax cases, Marchetti, 
Grosso, and Haynes, supra, appellant was not charged 
with failure to register or pay a tax, which would have 
incriminated him had he complied. Rather, appellant 
stands convicted of violations which have nothing what- 
soever to do with the privilege against self-incrimination. 
As enacted and applied, the Marihuana Tax Act forbids 
transactions that are not authorized by compliance with 
federal prerequistites. Appellant engaged in a course of 
conduct for which he had no authority, and in this way 
exposed himself to criminal sanction. It is irrelevant 
that he could not have obtained the authority—by risking 
incrimination under local law—which would have legiti- 
mated his dealings under the Marihuana Act, for Con- 
gress has chosen to outlaw the black market in marihuana 
conducted by persons who are not within any of the class- 
es specified for lawful business in this drug. We regard 
this case as essentially indistinguishable from prosecution 
of a person who practices law or medicine without a license 
or operates an omnibus without a certificate of public 
convenience and necessity. It would certainly be no de- 
fense to such a prosecution that the individual did not 
and could not meet the standards and prerequisites for 
permission to engage in such callings lawfully. Once he 
proceeds to perform services or activities that only those 
who have satisfied the prerequisites of the law may 
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engage in, he becomes liable to conviction and punishment. 
So has appellant.* 


B. Congress may, consistently with due process, punish 
as criminal that conduct which is engaged in with- 
out compliance with defined prerequisites, even 
though particular individuals cannot satisfy the 
prerequisites. 


Appellant in his brief takes note of the construction 
of the Marihuana Tax Act just discussed. Apparently in 
recognition of the fact that this difference in application 
from the gambling and firearms statutes eliminates any 
potential infringement upon the privilege against self-in- 
crimination, he raises but does not discuss other consti- 
tutional objections (Brief pp. 40-41). We shall consider 
each point in turn. 


23In any event, under any conceivable construction of the Mari- 
huana Tax Act, there is no possible self-incrimination problem, 
much less a “real and appreciable risk” of incrimination, in con- 
nection with the transfer counts on which appellant received longer 
concurrent sentences. Section 4742 (a) does not require the dis- 
closure of information by 2 transferor or punish non-disclosure. 
Appellant was merely obliged by that section to insist that the in- 
tended transferee furnish him with the required order form before 
he sold him marihuana. The failure to perform this statutory duty 
to refrain from transferring marihuana except in pursuance of a 
written order from the transferee—the performance of which would 
have resulted in no disclosure of information—was the crime for 
which appellant was convicted. No values protected by the privilege 
against self-incrimination are affected by the restriction on activity 
enforced by this conviction. 

Appellant’s resort to the “two-step incrimination” analysis pro- 
vided by Judge Prettyman’s concurring opinion in Communist Party 
v. United States, —— U.S. App. D.C. ——, —, 384 F. 2d 957, 968 
(1967), is misplaced. Involved there was the compelled disclosure of 
information about criminal status to an intermediary who would 
then communicate this information to the government. In critical 
contrast, appellant as a transferor in the present case was not com- 
pelled to disclose any information to anyone; the statute merely for- 
bids an affirmative course of conduct that is unrelated to whether a 
transferor has or has not told anyone—including 2 transferee— 
incriminating information. To say that the Congress has forbidden 
unlicensed sales of marihuana can hardly be equated with appellant’s 
contention that he is being punished for failing to disclose privi- 
leged information. 
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1. As we have mentioned, we regard the operation of 
the Marihuana Tax Act, as applied to all persons in ap- 
pellant’s category, as materially indistinguishable from 
any other licensing statute. We have already explained 
the origin and justification for a statutory plan which 
seeks to raise revenue by regulating a certain commodity 
—marihuana—while at the same time endeavoring to out- 
law a black market in the commodity, established and 
operated by those who have no lawful object in dealing 
in the drug. Under its plenary tax and commerce 
powers, Congress may place preconditions on the sale or 
purchase of a regulated product. See United States v. 
Wong Sing, 260 U.S. 18, 21 (1922); Arrizon v. United 
States, 224 F. Supp. 27 (S. D. Calif. 1963). The trans- 
fer tax and order form provisions of the Marihuana Tax 
Act are such preconditions. There is no fundamental un- 
fairness—and hence no violation of due process—in es- 
tablishing a class of individuals who cannot meet or 
satisfy the preconditions and then punishing them crimi- 
nally for engaging in the regulated activity without the 
necessary authority. If appellant’s premise were correct, 
the state could not punish a man who operates a motor 
vehicle without an operator’s permit if his inadequate 
vision placed him outside the permissible class of licen- 
sees. The issue is phrased somewhat inaccurately in ap- 
pellant’s brief, for he has not been convicted for failing 
to obtain an order form which he could not have obtained, 
or for failing to pay a tax which he would not have been 
allowed to pay; we recognize that the government may 
not impale a citizen on the horns of such a dilemma. But 
in this case, the proscribed conduct for which appellant 
has been convicted is transferring marihuana without an 
order form and acquiring marihuana without having 
paid the transfer tax. His ineligibility to obtain the form 
or pay the tax does not excuse his commission of inde- 
pendently forbidden acts. In Webb v. United States, 249 
U.S. 96 (1919), the Supreme Court was confronted with 
an argument similar to that appellant here suggests. The 
Court nevertheless held that Congress could constitution- 
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ally punish the transfer of narcotics to a person who had 
no order blank for the drugs, even though he could not 
“obtain an order blank because not of the class to which 
such blanks are allowed to be issued.” More recently in 
Browning v. United States, 366 F. 2d 420, 422 (1966), 
the Ninth Circuit rejected an argument that because it 
was impossible to pay the Marihuana Transfer Tax, an 
individual could not be punished for violation of the order 
form limitations of the statute. 

2. Appellant next contends that he was not adequately 
warned of the elements of the crime and that in violation 
of the Administrative Procedure Act the published regu- 
lations did not fairly warn him of their crucial interpre- 
tation. 

The test of lack of notice of the elements of a statutory 
offense is whether “the statute clearly and precisely de- 
lineates its reach in words of common understanding”. 
Cameron v. Johnson, —— US. , — (No. 699, 
October Term, 1967; decided April 22, 1968) (slip op. 
p. 5). Of course, a particular prosecution may fall for 
lack of fair notice when an otherwise clear statute is 
retroactively construed and applied to prohibit conduct 
not covered by the plain terms of the act. See Bowie v. 
City of Columbia, 378 U.S. 347, 352-855 (1964). But 
neither of these principles is relevant here. The elements 
of both crimes—acquisition and transfer—are unaffected 
by the question whether, if appellant had tried, he could 
have paid the transfer tax or obtained an order form; 
nor are we suggesting that the scope of these statutes 
should be broadened by any expansive judicial interpre- 
tation. Appellant was charged with and convicted for 
engaging in clearly proscribed activities. 

Appellant does not advance the suggestion that he re- 
frained from tendering the transfer tax and seeking an 
order form because he thought he was priviledged not to 
do so, and would not have engaged in the unauthorized 
transactions had he realized that no tenable self-incrimi- 
nation claim existed. While we by no means concede that 
such reliance would constitute an adequate defense under 
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Marchetti, Grosso, or Haynes, or under any other legal 
principle, we point out that that hypothetical state of 
facts would have been—and should necessarily have been 
—brought out at the trial level; that it was not suggests 
rather persuasively that appellant had no good faith be- 
lief that a constitutional privilege allowed him to deal in 
marihuana without satisfying the requirements of the 
law. 

The same point could be made about the alleged lack 
of clarity in the regulations covering these questions: 
the interpretation that flows from these regulations is 
relevant only to whether appellant may now assert that 
under recently decided cases his prosecution must abate 
because of his privilege against self-incrimination ; those 
regulations have no relevance whatever to the ability of 
a man of ordinary intelligence to determine whether his 
contemplated conduct will be criminal or not. In any event, 
we submit that there was adequate notice and warning 
that persons about to violate local law cannot meet the 
conditions of the Marihuana Act. The reported decisions 
contain explicit mention of the awareness that persons in 
appellant’s position cannot comply with the federal pre- 
requisites to marihuana trading. For instance, in Brown- 
ing, supra, 366 F. 2d at 422, the Ninth Circuit related 
that the appellant in that marihuana prosecution com- 
plained that it was impossible to pay the transfer tax. 
The Fifth Circuit in Pena v. United States, 386 F. 2d 
181, 182 (1967), observed that there is no record that 
any defendant charged with a marihuana violation has 
ever been able to produce the required order form. Ac- 
cording to the court’s opinion in Leary, supra, Dr. Leary 
testified that he had not complied with the relevant 
Treasury regulations governing marihuana transactions 
“because he knew he could not obtain permission for its 
use inasmuch as his research is not performed in a labo- 
ratory and is of a religious nature; that the law makes 
no provision for the use of marihuana under such cir- 
cumstances * * *.” 383 F. 2d at 857. Accordingly, there 
is no substance to appellant’s argument that the regula- 
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tions are not sufficiently clear in defining classes of per- 
sons as ineligible for authorization under the Marihuana 
Tax Act. 

3. Appellant’s final contention is that the use of the 
federal tax power to create an absolute ban on certain 
forms of activity, exceeds the legitimate scope of this 
delegated power. Apart from the fact that Congress 
clearly has the power to ban unlicensed marihuana trans- 
actions by the direct use of the commerce power, and the 
Committee reports reflect an intention to rely on this 
alternative source of authority, appellant’s parsimonious 
reading of the tax clause finds no basis in decisional law. 
The Supreme Court has consistently upheld the power of 
Congress to make it an independent federal crime to vio- 
late federal tax statutes even though this conduct may 
also contravene complementary state regulations. See, 
e.g., United States v. Doremus, 249 U.S. 86 (1919) ; 
Webb v. United States, 249 U.S. 96 (1919); United 
States v. Wong Sing, 260 US. 18 (1922); Nigro v. 
United States, 276 U.S. 382 (1928) ; Sonzinsky v. United 
States, 300 U.S. 506 (1937); cf. United States v. San- 
chez, 340 U.S. 42 (1950).™ 


24 See, also, note 22, supra, p. 30. 
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CONCLUSION 


As this Court said recently in Communist Party v. 
United States, —— U.S. App. D. C. —, —,, 384 F. 
2d 957, 962 (1967): 


So long as the self-incrimination clause of the Fifth 
Amendment endures, activity may be made crimi- 
nal, but the actor cannot be compelled to characterize 
it as such and to disclose it. 


In this case, Congress has avoided that impermissible 
dilemma; it has made appellant’s unauthorized activities 
criminal, and neither compelled him to characterize them 
as such nor to disclose them. Accordingly, we respectfully 
submit that the judgment of conviction should be af- 
firmed. 


DAvD G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


Puiuip A. LACOVARA, 
Assistant to the Solicitor General. 
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REPLY BRIEF 
As to the Order of Considering the Issues 


Appellant has discussed first the important constitu- 
tional issues in this case. These issues are necessary to a 
decision upon any view of the case, while the issues discussed 
in parts II and III of appellant's brief will be moot if ap- 
pellant's constitutional contentions are correct. If issues 
II and III were considered first and thus either were decided 
against appellant or resulted in a determination that appel- 
lant is entitled to a new trial, it would still be necessary 
to determine whether appellant is entitled to dismissal of 
the indictment in the light of his concededly timely asser- 
tion of the privilege against self-incrimination. 

As to Appellant's Brief Part IA 

and Appellee's Novel Construction of the Statute 

In part IA of Appellant's Brief, appellant has argued 
that, where he asserts his Fifth Amendment privilege against 


—~we 


| 
self-incrimination, he cannot be punished for acquiring 


marihuana without having paid the $100 per ounce regulatory 
excise tax. This follows, under the recent Supreme court de- 
cisions in Grosso, Haynes, and Marchetti, since payment of the 
tax would have required appellant to furnish information which 
posed a real threat of his prosecution under various federal, 
ate and District of Columbia statutes relating to marihuana. 


Appellee's sole response on this point is to urge that appel- 
lant was not required (nor even permitted) to pay the tax 
prior to acquisition of marihuana. Appellee's Brief at 11. 
This remarkable contention might be answered most directly 
by merely noting that appellant has been indicted and con- 
victed for “being a transferee of marihuana required to pay" 


the tax who obtained marihuana without having paid such tax; 


if he is not “required to pay” he is not guilty. 
| 


Appellee's contention was succinctly answered in the 


opinion of the District Court filed May 6, 1968 on the Gov- 
ernment's motion for reconsideration in United States v. 


Covington, S.D. Ohio Crim. No. 9041. In its order of March 


27, 1968, the court had dismissed an indictment under 26 
| 


U.S.C. § 4744(a) upon defendant's motion based on Grosso, 


Haynes and Marchetti. The Government's Memorandum in sup- 


port of its petition for reconsideration then raised for the 


first time the same argument raised here by appellee. The 
Court held as follows: 


=n = 


The memorandum filed in support of this motion 
submits that a person who is a transferee of mari- 
huana in violation of state laws will not be issued 
an order form for marihuana. It is asserted that this 
rids the statute of any trace of unconstitutionality. 
This Court did not decide that the marihuana taxing 
provisions are in themselves unconstitutional; it 
merely determined that, as applied.to this defendant, 
they would be unconstitutional. 


If defendant had no obligation to pay the tax 
and obtain ‘an order form, the United States had no 
basis on which to seek an indictment. The Court 
does not agree that Section 4744 (the statute under 
which defendant was indicted) is now an absolute 
prohibition. Section 4744 is based explicitly on 
Section 474l(a). If 4741(a) is not applicable to 
Gefendant, then there is no basis for the indict- 
ment. Therefore, in any event, the indictment should 
be dismissed. 


If appellant was in fact not required to pay the tax, 


why did the government prosecute him under 26 U.S.C. § 4744 (a) 


as a "person who is a transferee required to pay the trans- 
fer tax," in the language of the statute? If appellant was 
"part of a class which is ineligible for authority" to pay 
the tax and acquire marihuana (Appellee's Brief at 11), why 
did not the government point this out at trial, as proving 
that he did not pay the tax, rather than attempting to rely 
upon the statutory presumption of § 4744 (a) based upon ap- 
pellant's alleged failure to produce the statutory form upon 
notice and demand? 

Further in support of this short answer, 26 U.S.C. 
§ 4742(a) requires the Treasury to issue order forms (to 
which stamps are to be affixed) to non-registrable individ- 


uals. It provides: — fe 


It shall be unlawful for any person, whether or 
not required to pay a special tax and register under 
sections 4751 to 4753, inclusive, to transfer mari- 
huana, except in pursuance of a written order of the 
person to whom such marihuana is transferred, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. (Emphasis added). 


Appellee's picture of the statute, while evidencing im- 
agination and creativity, can only be appreciated as very mo= 
dern and not of a representational school. The statute, as 
enacted by Congress in 1937 and applicable in this Pasee is 


entirely different from this picture in its essential fea- 


tures. Appellee argues (Appellee’s Brief at 27-28) that when 


Congress declared in 1937 that an unregistered individual 
such as appellant must pay $100 per ounce tax before acquir- 
ing marihuana it was referring only to individuals in states 
or other local jurisdictions which did not make the acquisi- 
tion of marihuana unlawful. This seems incredible since the 
Act makes no such reference to state or local law. | 
Moreover, appellee would have us believe that congress 
thought that it could constitutionally absolutely prohibit 
acquisition of marihuana by such individuals in states which 
prohibited the acquisition. But if this were so, appellee 
fails to suggest why Congress would not also have used ab-=- 
solute prohibition rather than resorting to the device of the 
prohibitory tax rate of $100 per ounce, in the “about one- 
fifth of the states" which appellee claims “still had = 
meaningful (sic) narcotic laws governing the acquisition of 
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the drug," (Appellee's Brief at 27)--and all without any 
reference to a distinction based on state ca In fact, 
Congress would not have bothered with the tax provision at 
all if it had thought in 1937 that it had the Constitutional 
power of such absolute prohibition. 

This is confirmed by the legislative history. In the 
Hearings before the Senate Finance Committee, the represen- 
tative of the Treasury Department stated that, 

The primary purpose of this legislation must be to 

raise revenue, because we are resorting to the taxing 

clause of the Constitution and the rule is that if 

on the face of the bill it appears to be a revenue 

bill, the courts will not inquire into any other motive 

that Congress may have had in enacting this legisla- 

tion. 
Hearings on H.R. 6906 Before the Subconm. of the Senate Comm. 
on Finance, 75th Cong., 1st Sess. 8 (1937) (Statement of 
Clinton M. Hester, Ass't General Counsel for the Treasury 
Dep't). The representative of the Treasury Department fur- 
ther testified as to the Department's concern with the 5-4 
Supreme Court decisions upholding the Harrison Act, indicating 
that the later 6-3 decision in Nigro was the result of in- 
creased revenue rates added to the Harrison Act after the 
earlier Supreme Court decisions. He expressed the opinion 
that to avoid similar close decisions with the Marihuana Tax 
Act it would be necessary to provide even more revenue as— 


pects than those contained in the Harrison Act. Id. The 


Hearings further indicate that both Congress and the Treasury 


———$—————— 
*Rreference to state law would have been unconstitutional. See infr 
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Department believed that there were laws governing mari- 
huana, of a fairly uniform nature, in every state in the 


Union. Id. at 8-10. 
| 
| 


The intended purpose and effect of the Marihuana 
Tax Act were further expounded in the floor debates which 
followed submission of the Committee reports. 


The purpose of H.R. 6906 is to develop a plan of 
taxation that will raise revenue and at the same 


tively. . . . It is not believed feasible to amend 
the Harrison Act by inclusion of marihuana, for the 
reason that its control presents a problem different 
from that of opium and coca leaves, neither of which 
are grown in the United States. But marihuana is, 
and a portion of each plant may be used legitimately. 
Hence, it seems necessary to provide a separate bill 
to cover legitimate dealings in marihuana as well as 
to control and prevent, if possible, illicit dealings. 


81 CONG. REC. APP. 1440, 1441 (1937) (Extension of remarks of 
Rep. Frank H. Buck) (Emphasis added). 


| 

In this bill we have presented for the consider- 
ation of the Congress a combination of the Harrison 
Narcotics Act and the National Firearms Act. By it 
dealers in marihuana must be registered and an occu- 
pational tax will be levied on them. Further, a 
reasonable revenue-producing tax of $1 an ounce: is to 
be placed upon those transfers of marihuana which are 
legitimate and $100 an ounce placed upon those which 
are illicit. 


| 
81 CONG. REC. 5689 (1937) (Remarks of Rep. Frank H. Buck). 


Furthermore, authoritative statements since 1937, in- 


cluding subsequent legislative history, show that § 4741 (a) (2)'s 
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$100 per ounce tax is indeed required to be paid prior to 


acquisition of marihuana by an unregistered individual. 


When the constitutionality of this provision came before the 
Supreme Court in 1950 in United States v. Sanchez, 340 U.S. 42, 
the Government then said, at pages 27-29 of its brief: 


"In the present case, the tax laid by Section 
2590 (a) (2) (now 26 U.S.C. §4741(a) (2)] is not conditioned 
upon commission of a crime. Yhe tax is upon the 
transfer of marihuana to a person who has not paid 
the special tax and registered under Section 3230 
T4751, 4752} ~ and 3231 . [4753]. Such a 
transfer is not made a crime by the statute, nor is 
the tax conditioned upon its being shown that the 
transfer is made criminal or unlawful by other pro- 
visions of law. ‘The only trnnsfers made unlawful by 
the Act are (1) a transfer not in pursuance of an 
official order form (Sec. 2591 [474q): and (2) a 
transfer by a person who has not paid the special tax 
and registered (Sec. 3234 [4755])- Acquisition of 
the drug by any person without having paid the trans- 
fer tax is also unlawful (Sec. 2593 [4m4])- It is 
thus the failure to pay the tex, either the special 
or transfertax, or the acquisition of the drug without 
a proper order form, which gives rise to criminal lia- 
bility, and not, as in the Lipke and Constantine 
cases, the criminal liability which gives rise to the 
tax. 


It is a constitutional irrelevance, therefore, that 
the $100 per ounce tax levied by Section 2590 (a) (2) [4741 
(a) (2) ] may have a prohibitory effect upon transfers 
of marihuana to unregistered persons. If Congress can 
prohibit the transfer of drugs to other than legitimate 
handlers, as it in effect did under the Anti-Narcotic 
Act upheld in Nigro v. United States, 276 U.S. 332, it 
cannot be’ an objection to a tax that its effect may be 
the same as an outright statutory prohibition. If 
otherwise valid under the Constitution, a tax does 
not become bad because it is penel in nature. The 
taxing power clearly permits the imposition of pen- 
alties, civil as well as criminal, in aid of collec- 
tion of revenue. If it had seen fit to do so, Congress 
could have imposed an absolute prohibition, enforceable 
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by criminal penalties, upon transfers of mari-: 

huana to unregistered persons. Such a provision would 

have been clearly constitutional as ancillary to en- 
forcement of the special occupational tax under Section 323C¢ 
[4751, 4752] and the $1 per ounce transfer tax under 
Section 2590 (a) (1) [4741 (a2) (1)] That Congress chose 
instead to impose a $100 per ounce tax, which would 

not only accomplish the same result but also! provide 


an additional source of revenue, does not alter the 
essential validity of its action as an exercise of the 
taxing power. 

Moreover, it should be pointed out in the present 
case that, like the tax sustained as a ‘civil sanction 
in the Mitchell case, the tax here is collectible 
by a distincly civil procedure. The tax is paid by 
affixing appropriate stamps to the order form (sec. 
2590 (c) [4771 ]); and the Commissioner makes) 
assessments for unpaid taxes (sec. 3311 [ 6201 (a) (2)1), 
which may be collected by distraint or court PFO- 
ceedings (sec. 3312(d) [6502 (a)]).- 

The civil character of the tax imposed by sub 
section (2) of Section 2590 (a)[4741(a)]is not defeated 
by the fact that its amount is very high in relation 
to that imposed by subsection (1). The cases previously 
cited (pp. 11-20) make it clear that a tax laid upon 
a proper subject of taxation is not to be condemned 
because of its amount. In any event, Congress was 
fully justified in fixing a higher tax upon transfers 
of marihuana to persons who had not registered under 
the law and paid the special occupational tax.) It is 
obviously unlikely that such persons will voluntarily 
report the transfer to the collector and pay the tax 
due. The higher rate of tax, as in the Mitchell case 
(supra, at p. 401), was provided “primarily as a safe- 
guard for the protection of the revenue and to reim- 
burse the Government for the heavy expense of inves- 
tigation and the loss resulting from the taxpayer! s 
fraud 


{Indeed, a tax which is merely nominal in amount 
might possibly be more vulnerable. See Nigro v. 
United States, 276 U.S. 332, 346-347, 353.] 
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The Supreme Court, in upholding the validity of the 


a revenue measure, said 


It is obvious that § 2590 {now 64741], by im- 
posing a severe burden on transfers to unregistered 
persons, implements the congressional purpose of 
restricting traffic in marihuana to accepted in- 
dustrial and medicinal channels. Hence the attack 
here rests on the regulatory character and prohibi- 
tive burden of the section as well as the penal nature 
of the imposition. But despite the regulatory effect 
and the close resemblance to a penalty, it does not 
follow that the levy is invalid. 


First. It is beyond serious question that a tax 
does not cease to be valid merely because it regulates, 
discourages, or even definitely deters the activities 
taxed. Sonzinsky v. United States, 300 U.S. 506, 513- 
514 (1937). The principle applies even though the 
revenue obtained is obviously negligible, ...- Or the 
revenue purpose of the tax may be secondary . - - 

Nor does a tax statute necessarily fall because it 
touches on activities which Congress might not other- 
wise regulate. . . These principles are controlling 
here. The tax in question is a legitimate exercise 
of the taxing power despite its collateral regulatory 
purpose and effect. 


Second. The tax levied by § 2590 (a) (2) [now § 4741 
(a) (2) J] is not conditioned upon the commission of a 
crime. The tax is on the transfer of marihuana to a 
person who has not paid the special tax and registered. 
Such a transfer is not made an unlawful act under the 
Statute. Liability for the payment of the tex rests 
primarily with the transferee: but if he fails to pay, 
then the transferor, as here, becomes liable. It is 
thus the failure of the transferee to pay the tax 
that gives rise to the liability of the transferor. 
Since his tax liability does not in effect rest on 
criminal conduct, the tax can be properly called a 
civil rather than a criminal sanction. The fact that 
Congress provided civil procedure for collection in- 
dicates its intention that the tax be treated as 
such . . . Moreover, the Government is seeking to col- 
lect the levy by a judicial proceeding with its at- 
tendant safeguards. . .- - 
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Nor is the civil character of the tax im- 
posed by § 2590(a) (2) [now § 4741 (2) (2) ] altered 
by its severity in relation to that assessed by | 
§ 2590(a) (1) [now §4741(a) (1) ] The difference 
has a rational foundation. Unregistered persons are 
not likely to procure the required order form prior 
to transfer or pay the required tax. Free of sanc~ 
tions, dealers would be prone to accomodate such 
persons in their unlawful activity. The imposition 
of equally severe tax burdens on such transferors 
is reasonably adapted to secure payment of the tax 
by transferees or stop transfers to unregistered 
persons, as well as to provide an additional source 
from which the expense of unearthing clandestine 
transfers can be recovered. (Emphasis added.) 


In enacting the Guam Organic Act of 1956, Congress 


itself declared its understanding of the Marihuana Tax Act 
as follows: 
| 

The Marihuana Tax Act, enacted in 1937, imposes 
an annual tax, in the nature of a registration fee, 
upon persons dealing in marihuana (such as importers, 
manufacturers, doctors, and research workers), and it 
also imposes a transfer tax upon the transferee with 
respect to sales, exchanges, and gifts of marihuana. 
The statute applies to Guam, as well as to the other 
territories, When the Marihuana Tax Act was enacted, 
it was supposed that there were legitimate medical 
needs for the drug. It has since developed that 
there are not, and section 14 would therefore make 
this law inapplicable to Guam. The law has the effect 


of legitimizing dealings in marihuana, and if no_legit- 


imate need exists, it is considered desirable to make 


the statute specifically inapplicable. 
S. Rep. No. 2662, 1956 U.S. Code, Cong. & Ad. News 4062, 4067 
(Emphasis added). | 


In 1963, the Final Report of the President's Advisory 


Commission on Narcotics and Drug Abuse, of which Judge 


Prettyman was chairman, stated: 
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The rate funder the Marihuana Tax Act] for transfers 
to persons who are not registered taxpayers is pro- 
hibitory. 


The amounts collected under the Harrison Act are 
relatively minor, and the Marihuana Tax Act yields 


nothing because the tax rate is deliberately pro- 
hibitive. Taxation is in fact only a quise for 


law enforcement and regulation. 

Commission Report at 32 (Emphasis added). The 
Commission went on to recommend: 

New statutory authority should be substituted 

for the Marihuana Tax Act. The practical purpose of 

the Act is to limit the acquisition of marihuana 

by imposing a prohibitory tax on all transfers of 

marihuana. According to the Commission on Narcotic 

Drugs of the United Nations Social and Economic 

Council, “cannabis (marihuana) appears to have no 

beneficial effects in modern medicine." Thus there 

is no need to perpetuate the myth of its availa- 
bility subject to payment of a transfer tax. 

36. 

Appellee’s analogy to the Harrison Narcotics Act is 
misplaced. Under that act, there are 394,193 registrants, 
as compared with 88 under the Marihuana Tax Act, and vast 
quantities of narcotics are dispensed lawfully for medicinal 


purposes, whereas marihuana has no accepted medicinal use. 


See Bureau of Narcotics, Report on Traffic in Opium and 
Other Dangerous Drugs 10, 24 (1966). The revenue raising 
effect of the Harrison Act is substantial, but the Marihuana 
fax Act has been described as producing no revenue. See 


———— 


Report of President's Advisory Commission on Narcotic and 


Drug Abuse, supra. What it does raise in gross receipts 
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(apart from perhaps $100 annually from registration fees) 
is solely from nonvoluntary collection after transactions 
have occurred allegedly in violation of the act, as in the 
present case, and amounts to $418,000 for the period from 
1962 through 1965 as compared with $5,813,000, for the same 


period, for narcotics. President's Commission on Law En=- 


forcement and Administration of Justice, Task Force Report: 


Narcotics and Drug Abuse 13 n. 101 (1967). 


Since this apparently would not exceed the cost of 
collection, it was and is doubtful that there is a valid 
revenue purpose for the Marihuana Tax Act. Thus under the 
Harrison Act, the taxing power could be used to support the 

asic tax on legitimate transactions, and illegitimate 
transactions might be prohibited as an incident thereto, as 
held in Doremus and Nigro according to the Government's Brief 
in Sanchez, supra. But since Congress in 1937, while it 
might not have known that there was no medical use for mari- 
huana, knew that there was virtually no use, and since the 
Narcotic Act decisions had been 5-4 with 4 justices unwilling 
to sustain even that tax as a revenue measure (see Heatings, 
supra at 8 for a discussion of congressional concern over the 
Narcotic Act decisions), Congress in the Marihuana Tax Act 
apparently was unwilling to rely upon a prohibition incident 
to the basic tax on legitimate transactions, which Nasiitoo 
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flimsy a revenue base on which to build an "incidental" 


argument, but rather made maximum use of the taxing power 
through a $100 prohibitory tax on unregistered, and thus 
usually illicit, transactions. 

Appellee also relies (Appellee'’s Brief at 29 n.18) 
upon its construction of the applicable Treasury regulations. 
Appellant contends that, properly interpreted, these regula~ 
tions do not prevent payment of the tax by one whose acqui- 
sition of marihuana would violate state or local law. 

Appellee claims that 26 C.F.R. §§ 152.67 & 152.68 
"require. the signing of applications for order forms 
(necessary for payment of the tax) by the same person who 
signed the registration, with comparison of the two signa- 
tures by the district director before the order form may 
issue." Appellee has omitted the first word of these pro- 
visions, i.e., "Generally," which at least creates an am- 
biguity as to whether there is an absolute signature re- 
quirement. More important, however, appellant's interpre- 
tation of this signature provision as a prohibition against 
non-registered individuals’ obtaining order forms is far- 
fetched. The provisions are addressed to identifying the 
applicant, and the district director must be satisfied (gen- 
erally upon comparison of signatures) "that the application 


is authentic.” Naturally, an applicant for such an order 


are 


form would "generally" be a § 4751 registrant, and thus 


eligible to pay the $1 per ounce tax under § 4741 (a) QQ). 


But, in the highly unlikely event that a non-registrable in- 
eee were to seek to pay the $100 per ounce tax, if he 
furnished indisputably satisfactory identification plus his 
signature, appellant submits that it is far-fetched to say 
that the signature requlations mean that he could not pay the 
tax, merely because the "generally" proper means of identi- 
fication by comparison with his signature on a registration 
could not be used. Certainly the regulations should be con— 
strued, if possible, to preserve their validity under the 
statute, and, as previously shown, the statute does not forbid, 
but rather requires, the payment of tax by such an individual. 
Finally on this point, it should be noted that these signature 
regulations have been in existence since 1937, (see 26 C.F.R. 
§§ 152.47, -48 (1949); id. at 378), whereas the first time 
any “lawfulness" doctrine appeared in the regulations was 
with the addition in 1949 of then § 152.4a (now § 152.21) in- 
dicating that a miller who applied for registration would be 
investigated as to the lawfulness of his activity under state 
law. It was not until 1964 that the lawfulness doctrine was 


———— nna 


2/ EsQee 8 religious cultist or faddist seeking marihuana 
for personal use who believed that he could not be in- 
dicted for possession under state or federal law or whe 
intended, as a matter of some principle, not to rely on- 
a Fifth Amendment privilege but to expose himself to 
prosecution. 
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extended to cover not only millers, but also all other 
applicants for registration (§ 152.22). 29 Fed. Reg. 3758, 
3760 (1964). In the general revision of 1964, the transfer 
tax order form application signature requirements remained 
unchanged from their 1937 version, but were renumbered as 
§§ 152.67 and 152.68. Since the signature requirement for 
transfer tax antedates by 27 years the adoption of the law~ 
fulness requirement for registration and annual tax, it seems 
wrong to read the signature requirement as anything but an 
identification pe 

The regulation, 26 C.F.R. § 152.23, which purports 
to require an application for § 4751 registration to show 
that the proposed operation is lawful in the relevant juris- 
diction is irrelevant in the present case and, incidentally, 
invalid. It is irrelevant because appellant was charged 
with failure to pay the § 4744(a) (2) tax of $100 per ounce 
applicable to non-registrants, and appellee has not shown 
that appellant was a dealer, researcher, or other type of 
person eligible for § 4751 registration regardless of the 


legality of such activity. It is also invalid, as appellant 


3/ It is noteworthy that in’ renumbering the transfer tax 
signature provisions and adopting the unlawfulness rule 
for non-miller registrants, the 1964 Treasury Decision 
was Geemed sufficiently non-substantive to warrant adop- 
tion without notice of proposed rulemaking. See 29 Fed. 
Reg. 3769 (1964). 
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reads the act, because nothing in the language of the act 
| 


or its legislative history justifies any such reference to 
legality. As appellee notes, The Marihuana Tax Act does not 
contain a provision like that of the Harrison Anti-Narcotic 
Act of 1914, 26 U.S.C. § 4705(g), which makes it unlawful to 
obtain by means of order forms narcotic drugs (not marihuana) 
other than in a lawful business or legitimate practice of a 
profession. See quotation from Government's Brief in Sanchez, 
supra. As noted this regulation did not appear until 1964. 
Inspection of the legislative history will bear. 


that no such absolute restriction was intended in the 


Marihuana Tax Act. Rather, categories which could tend to 


include all "legitimate" possessors were enumerated in § 4751, 
but it is clear that an illegitimate dealer, though “not 
likely" to register, could do so. The only statutory provi~ 
sion governing the relationship between registrants ana state 
law has a meaning precisely opposite to 26 C.F.R. § 152.23. 
It is 26 U.S.C. § 4906, not cited by appellee, which provides 
as follows: 


The payment of any special tax imposed by this 
subtitle for carrying on any trade or business 
shall not be held to exempt any person from any 
penalty or punishment provided by the laws of any 
State for carrying on the same within such State, 
or in any manner to authorize the commencement or 
continuance of such trade or business contrary to 
the laws of such State or in places prohibited by 
municipal law; nor shall the payment of any such 
tax be held to prohibit any State from placing a duty 
or tax on the same trade or business, for SEO Se 
other purposes. 
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Even if appellee's unsupported assertion that IRS 
officials would not have permitted appellant to pay the 
tax is correct, it cannot help appellee's argument so long 
as the statute required him to pay and required them to 
_accept payment. Moreover, it is interesting to note that 
appellee at least' allows the possibility of an attempt by 
appellant or other transferees to pay the tax. Appellee's 
Brief at 29 n. 18. Appellee's argument that such an attempt 
would not have subjected appellant to a real threat of prose- 
cution is highly unrealistic. The tax would be tendered to 
employees of the district director's office in Washington or 
Baltimore. One can readily imagine that an attempt to pay 
the tax would arouse comment and curiosity among the IRS em- 
ployees who deal with narcotics taxes. Communication of the 
relevant information to the United States, i.e., to its agent 
Internal Revenue employees, would put in appellee's hands the 
information which might lead to prosecution under federal 
statutes such as 26 U.S.C. § 176(a) and others cited in ap- 
pellant's brief. This in itself is incriminatory, even if 
the information "apparently" is returned. Appellee's Brief 
at 29 n.18. 


In United States v. Vial, 282 F. Supp. 472 (D. Mass. 


1968), decided April 2, 1968, the Government filed a stipu- 


lation that an application for a marihuana occupational 


— TS 


stamp (i.e., for §§ 4751-53 registration) would be re- 

ferred by the IRS to the Bureau of Narcotics, which would 

check with the appropriate state narcotics authorities and 

if the applicant was not qualified, return the application 

to the District Director of IRS with notation of disapproval. 
The application is then kept on file by IRS as a tax return. 

No further action is taken by the Bureau of Narcotics with res— 
pect to the applicant unless he is a previously known, ox pre- 
viously suspected trafficker in marihuana or drugs in which 
event some investigative procedure may be instituted by the 
Bureau. | 
Moreover, there is no showing that appellant inew of 
the SOS practice, if.it exists, so that he may assert that 
he reasonably feared incrimination. Actually, voluntary ten- 
der,, being so incriminatory, is so unlikely that any_represen- 
tation as to what IRS employees would do when confronted with 


this novel circumstance is unreliable. Appellee, while sug= 


gesting that there is no record of a successful attempt to pay 


‘a .non~registrant ' (Appellee's Brief at 35), does not claim, 


and has not shown, that there has been any case of an unsuc— 
4/ | 
cessful attempt. so that what the IRS would have done may be 
i 


4/ Compare Record, Testimony of Donald E. Miller, chie# 
Counsel United States Bureau of Narcotics, Feb. 6, 1968, in 
United States v. Alston, Crim. No. 991-66 (D.D. c. 1968), 
before Judge Oliver Gasch, at 11: "To ny knowledge I don't 
recall anyone ever applying for this order form." See also 
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essentially a speculative conclusion influenced by the ex- 

igencies of litigation, although it may have been a pro- 
3/ 

cedure "known" by some. 

Furthermore, appellant might have reasonably feared 
that information would be passed within the United States 
Government, including to the United States Attorney and others 
who could have prosecuted under District of Columbia law, 
and to police in Maryland where he lived and strained cat= ~ 
nip (Tr.235) because of the statutorily required close co= 
operation of federal, district and state marihuana authorities. 
See, e.g., 26 U.S.C. § 4773. He certainly could not consti- 
tutionally be compelled to rely upon the occurrance of an in- - 
ternal failure of communication, such as apparently occurred . 
in the original argument in Covington, and in the Court of 
Appeals in Leary. 

As to disposition of an unsuccessful application, 


Mr. Miller testified: "I can't answer you specifically 


Memorancum dated Feb. 7, 1968 from Mr. Miller to the 
Ass‘t United States Attorney, submitted in United States 
v. Alston pursuant to the request of Judge Gasch, at 1-2: 
"None of the persons I spoke with (including the chief 
of the collection division and the two persons under his 
supervision charged with the operation of processing 
order forms in the IRS Baltimore District Director's 


office) had ever heard of such an application being 
submitted." 


Mr. Miller also testified: "I would say that it (infor— 
mation obtained from applications) is not privileged." 
Alston Record at 13. 
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whether it is given back to the applicant marked disap- 

| 
proved or whether it is retained on file." Alston Record 12. 
Upon further inquiry by the Court as to whether disapproved 


| 
applications are returned or filed, Mr. Miller stated: “That 


I can't answer, sir. I think I ventured a guess when I said 
| 


they would probably give it back. . - 1 would have to| check 
| 
I think with every District Director of Internal Revenue in 


the United States." Alston Record 16-17. The Court's re~- 


quest for information as to "only this jurisdiction" resulted 


in the cited Memorandum, in which the Baltimore official in 
| 
charge stated “somewhat as follows": that the application 


would would have been returned and that “he could perceive of 


no reason why the application form would have been retained 


in the files of the Internal Revenue Service." If this point 


is reached, appellant should not be held to a higher standard 
\ 


of actual or constructive notice of the supposed "return" 
procedure than that of the Chief Counsel of the Bureau of 


Narcotics. 


As to the Transfer Counts 
Appellant argued in Part IB of the Brief that the result 
as to the transfer counts should be no different here the in- 
criminatory information must be conveyed to the government 
through an intermediary, here the police-agent ene 
rather than directly by appellant. 
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Appellee has not discussed in detail the application 
of its remarkable construction of the statute to transferors. 
Appellee, however, does urge, at page 27 of its brief, that 
the Act be construed to mean "that it is presently impossible 
for a person who would be violating local law. . . to obtain 
{i-e., to cause the issuance to the proposed purchaser of] 
an or@er form (to comply with Section 4742(a))." Again, at 
page 28, appellee states that "there can be no collection of 
the transfer tax before the transfer occurs from, and no is- 
suance of an order form to, anyone who is not registered as 
lawfully entitled to deal in marihuana." Appellee'’s contention 
thus seems to be that unless appellant was lawfully entitled, 
under District of Columbia law, to transfer marihuana to Varon 
an@ also was registered with the Bureau of Narcotics as a 
@ealer in marihuana whose activities were lawful under state 
law, no order form describing his proposed sale would have 
been issued to Varon. 

Appellant suggests that the proper interpretation of 
the statute requires a police agent to obtain issuance of an 
order form and pay the $100 per ounce tax when making a "buy" 
(See discussion in Appellant's Brief at 49-51). Police mari- 
huana agents are not exempted from the statute, but rather 
26 U.S.C. § 4744(c) merely exempts them from criminal prose- 


cution for failure to pay the tax (§ 4742 (b) (4)) being inap- 


plicable). This makes sense in light of the relationship of 
=e 


the § 4741(a) tax to the order form requirements of § 4742: 


defendants would long ago have escaped prosecution for trans- 
fer to undercover agents (the typical case) under § 4742 if 
they could have shown that no tax was required from the pur- 
chaser on the transfer and therefore that the dependent and 
related requirement that the transfer be pursuant to the pur- 
chaser's order form could not reasonably have been intended 
to apply to them. | 
Appellee's analysis of the statute does not apply very 
sensibly to the transfer counts. Appellee indicates that IRS 
would have refused if Varon or some other unregistered indi- 
vidual had attempted to pay the $100 per ounce tax and obtain 
an order form naming himself as purchaser and appellant as 
transferor. If the purchaser's activities were law£ul under 
state law, but he was not registrable because not in the en- 
numerated categories of registrants, would it have been neces— 
sary to establish also that appellant's activities were law— 
ful? There is no hint of this in the regulations and appellee 
does not suggest why this is so. It would be ridiculous to 
claim that the signature regulations mean that a police agent 
cannot obtain an order form for the $100 tax for his |lawful 
purchases from unlawful possessors in the course of his duties, 
merely because he cannot be identified by comparison of his 


signature with a non-existent application for dealer registra- 


tion for which he is ineligible. 
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On appellant's construction of She statute, the 
self-incrimination arguments for transferors are essentially 
similar to those of transferees, as discussed in Part IB of 
appellant's brief. Appellee's footnote advances no new ar- 
guments. 

In the first paragraph of the footnote, appellee 
apparently argues that "refraining" from transferring mari- 
huana other than pursuant to the required order form was 
appellant's statutory duty, and that "refraining" communicates 
no information to the government. This is asserted to be so 
"under any conceivable construction of the Marihuana Tax Act." 
However, under appellant's construction of the act, the duty 
to "refrain from transfer without order form" could be met in 
either of two ways, which appellant or any other transferor 


was free to choose. That is, appellant could either refrain 


from transfer altogether, or refrain from “transfer without 


order form" as the statute requires. If the appellant could 
not make the transfer pursuant to required order form without 
there being communicated to the government self—-incriminatory 
information (his name, address and circumstances of the pro- 
posed transfer), he was privileged not to be punished for 
transfer without order form. As the Supreme Court said in 
Marchetti, (Appellant's Brief at 39), 


We cannot agree that the constitutional privilege 
is meaningfully waived merely because those “inherently 


Os 


suspect of criminal activities" have been com 
manded either to cease wagering or to provide 
information incriminating to themselves, and 
have ultimately elected to do neither. 


The second paragraph of appellee's footnote, in ar=- 


guing that the statute "merely forbids an affirmative course 
| 


of conduct" unrelated to whether a transferor has furnished 
information, similarly makes some sense only if appellee's 
picture of the statute were accurate. On appellant's in-~ 


| 
terpretation of the statute, the discussion in section IB of 
| 


appellant's brief has dealt with this argument. 


There is too little practical difference to have con~ 


stitutional significance between a requirement that a proposed 


transferor of marihuana inform the government of the trans- 


action and a requirement that he may not transfer until the 


transferee has informed the government of the transaction with 
| 


the transferor's knowledge and implicit approval. | 

The incriminatory information must at some point ori- 
ginate with the proposed transferor, and rust be given to the 
government with his knowledge and acquiescence in order for 
a lawful transfer to be consummated. Appellee has not shown 
that there was any party able without self-incrimination and 
willing to furnish the necessary information to the govern- 
ment. Appellee has not even shown that the police-agent Varon 
could have done so prior to the transfer, nor that varon's 


information would not have originated with appellant. 
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compare Communist Party v. United States, 384 F.2d 957 


(D.c. Cir. 1967). 

If, on the other hand, the statute aid not require 
Varon to obtain an order form and pay tax, then there is 
no basis for a 4742(a) prosecution since the prerequisite 
order form and tax are no longer required. Compare United 
States v. Covington, supra. See also the discussion of ap- 
pellee's argument that an unsuccessful application would have 
been returned, supra. 

In any event, the transfer convictions must be reversed 
in this case if the acquisition counts fall. If the acquisi- 
tion counts fall on grounds relating to the evidence and con- 
duct of the trial, the transfer counts would fall because 
consideration of the two sets was so interwoven as to infect 
the entire proceedings. If the acquisition counts fall on 
statutory or constitutional grounds, the transfer counts 
must fall because they are "part of an interrelated statutory 
system." Section 4742(a) is not severable and has no inde- 
pendant viability if the 4741 (a) tax cannot be enforced under 


section 4744 (a). 


As to Appellant's Brief Part IC and the Constitutionality of 
| 


1. As to the due process argument labelled 1 in Part 


the Act as Construed by Appellee'‘s Brief. 


Ic of Appellant's Brief, appellant rejects appellee's analogy 
to drivers' licenses. What is offensive to substantive due 
process, appellant contends, is a statute which imposes on 
appellant an affirmative obligation restricting his liberty 
of conduct (to pay tax when acquiring and to transfer only in 
pursuance of an order form) and at the same time imposes upon 
law enforcement officials the duty (appellee alleges) to 
prevent appellant from fulfilling his obligation, and then 
deprives appellant of his liberty by imprisonment when the 
law enforcement officials prevent him from complying. This 
is not the same as forbidding him from acquiring or from 
transferring, and punishing him when he does the forbidden 
act. The act has not been forbidden; it has been required 
but prevented. The concept of law enforcement officials being 
compelled to prevent citizens from complying with mandatory 
requirements of law is so repugnant that it should not be 

| 


read into the statute. Where the requirements enjoined upon 


appellant are expressed in the law, and the claimed require- 


ments upon the law enforcement officials are derived only in 


appellee's brief, the conflict is easily avoided by a proper 


interpretation of the statute, which may save the statute 
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but which prevents prosecution of one asserting his self- 
incrimination privilege. 

This argument is closely related to the void for 
vagueness and lack of notice argument labelled 2 in Part IC 
of appellant's brief. Cf. United States v. Cardiff, 344 
U.S. 174 (1952). Appellant contends that where the statute 
does not make clear the elements of an offense, this defect 
is not cured by showing that appellant committed an act which 
would violate both the unstated meaning and the stated but 
not intended meaning. Nor is it relevant whether appellant 
actually considered the meaning of the statute or its relation- 
ship to the privilege against self-incrimination or anything 

&/ 

else before he acted. 

The Administrative Procedure Act is relevant because 
if appellee's construction of the statute were permissible 
but not adequately spelled out in the statute itself, the 
spelling out could be accomplished by a properly adopted admin- 


istrative regulation published in the Federal Register. Since 


6/ In Browning v. United States, cited in appellee's brief at 
34, 35, the Ninth Circuit brushed aside a number of con- 
tentions raised in a 213 page brief which did not conform 
te the court rules. The passage appellee apparently relies 
upon merely says: 
Appellant next contends that it is impossible to pay the 
tax on marihuana which is referred to in 26 U.S.C. 
§ 4741. 3 short answer to this is that he was not 
charged with conspiring to fail to pay the tax, but 
was charged with conspiring to transfer marihuana not 
pursuant to a written order. 

366 F.2d 420, 422 (9th Cir. 1966). 
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no such regulation had been promulgated, the administrative 
Procedure Act, as in effect in 1966 at the time of the trans- 
fers to Varon, provided that no person could "in any manner 
be required to resort to. . -procedure” not so published. 
Administrative Procedure Act, § 3(a), 5 U.S.C. § 1002 (a) 

(1964 ed.). Moreover, under the provisions added in 1966 by 
the Freedom of Information Act, no person shall in any manner 
be required to resort to “or be adversely affected by any mat- 
ter required to be published in the Federal Register and not 
so published. . . except to the extent that... [ne] has 
actual and timely notice of the terms thereof." 5 U.8.C. § 552 
(a) (1) (Supp. 1968). Under the amended provisions, it appears 
that appellant cannot now be adversely affected by any matter 
which should have been published in the Federal Register and 
has not yet been so published. See Sobeloff, The New Freedom 
of Information Act: What it Means to Tax practitioners, 27 J. 
TAXATION 130, 130-31, 134 (1967). It is apparent that if the 
validity of appellant's conviction, in the light of Grosso, 
Haynes and Marchetti, rests upon appellee's unpublished con— 
struction of the Marihuana Tax Act, affirmance of the convic—- 


tion would affect appellant adversely and reversal is thus 
| 
proper. 
2. As interpreted by appellee, the Act would exceed the 


taxing power of Congress. On this interpretation, the 
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constitutional doubts which, it is argued above, impelled 
Congress to require payment of the $100 tax were well 
founded. 

In particular, appellee's interpretation would make 
the Act violate the requirement of Article I, Section 8, 
clause 1 of the Constitution that "all. . . Excises shall 


be uniform throughout the United States." The applicability 


of the tax cannot thus be made to depend upon legality under 


state law, which may vary both from state to state, and from 
time to time within a state. Compare United States v. Con~ 
stantine, 296 U.S. 287 (1935 ). 

As discussed above, the revenue raising aspects of the 
Marihuana Tax Act and the Harrison Narcotics Act have sig- 
nificant differences, On appellee's interpretation, if 
Sanchez were reconsidere@ today, appellant suggests that the 
prohibitory provisions would not stand. The $100 tax which 
cannot be voluntarily paid would be held to be a sham use of 
the taxing power. The same might well be true of the fire- 
arms and narcotics taxes upon a searching challenge today. 
Compare T. POWELL, VAGARIES AND VARIETIES IN CONSTITUTIONAL 
INTERPRETATION 86-87 (1956): 

Supposedly. . . [the taxing power] may not be used 

to suppress an enterprise if the Supreme Court can 

catch on to what it is up to. . .Hardly candid have 

been the opinions sanctioning excises on dispensing 

Grugs, on sawed-off shotguns, on engaging in book- 


making (not publishing), and perhaps on some other 
enterprises that Congress thought needed watching. 
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It is clear from the legislative history and the provisions 
themselves that the sections of the law at issue were not 
premised upon the commerce power and cannot be sustained on 
that basis. Of course, with the broadening of the commerce 
power, it may well be that valid regulatory provisions can be 
framed, but that will require consideration by Congress of a 
new statute. 

3. If the statute is really a licensing provision as 
to the transfer tax, it would also violate due process and 
the Administrative Procedure Act, see 5 U.S.C. S§ 551(9), (12), 
(13), 558(c), by failing to provide procedures for determining 
denial of an application to pay the tax, including provisions 
for hearing and review. Without such a determination, at 
least the appellee cannot use against appellant the Loneiasion 
that appellant was not entitled to pay. 

4. It is further submitted that if the prohibition 
turns upon state law, the statute constitutes an unconstitu- 
tional delegation of power to the states. If the statute some— 
how authorizes the making of regulations and administrative 
interpretations neither specifically authorized amen’ to a 
Gefined standard nor validly interpreting the Scacetes it con- 
stitutes an unconstitutional delegation of power to the ad- 


ministering agencies to determine the elements of a crime. 


5. I£ the essence of the prohibited conduct is that 


it violates state law, the statute would raise a serious 
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question as to whether it preempts District of Columbia or 


state law. Compare Commonwealth v. Nelson, 350 U.S. 497, 


510 (1956). Moreover, there would be a serious question as 
to double jeopardy, in the absence of preemption. 

6. In addition, appellant raises the argument that 
Griswold v. Connecticut, 381 U.S. 479 (1965), applies, as do 
arguments advanced in Scott v. United States, Crim. App. 


No. 21,016 (D.C. Cir. April 29, 1968). 


As to Recent Decisions 

On June 10, 1968, the Supreme Court granted certiorari 
in Leary v. United States, No. 1365, limited to questions I 
and IV of the petition: I. Whether the registration and tax 
provisions in 26 U.S.C. Sections 4741(a) 4742 and 4744 (a), as 
applied to Petitioner, violate his privilege against self- 
inecrimination . . . and his rights thereunder as amplified 
by this court in three recently decided cases: Marchetti. -. - 
Grosso. . . ; and Haynes... . 
IV. Whether Petitioner was denied due process under the 
Fifth Amendment by the application, under the circumstances 
of this case, of the provisions of 21 U.S.c. § 176(a), 
providing that an inference may be drawn respecting the il- 
legal origin and nature of marihuana solely from possession 
thereof. 

The Fifth Circuit Court of Appeals, in its opinion 


March 29, 1968 on Leary's petition for rehearing based on 
he 


Grosso, Haynes and Marchetti, relied upon waiver of ithe privil- 


ege through testifying as to details of acquisition and trans- 
| 


portation without having paid tax in denying rehearing on its 


previous judgment affirming conviction. The Fifth Circuit's 


opinion also treats favorably a government contention appar~ 


ently opposite to that here advanced by the government, as 


| 
follows: | 


"The United States points out in its response 
to appellant's supplementary petition for rehearing 
that the statutes involved in the new Supreme court 
cases diffor from the marihuana statutes here in 
that under the former there are no licensing provi- 
sions and activities thereunder are always unlawful. 
The possession of marihuana, however, is not per se 
a crime. Under the law of Texas where the crime 
was committed, marihuana may be lawfully possessed 
under the law of that state by pharmacists, physi- 
cians and others. . . . The same is true under 
federal statutes where marihuana may be lawfully 
possessed. See 26 U.S.C. §§ 4741-4757, and 4771-4775. 
See also United States v. Sanchez, .. -" 

| 


In its opposition to the petition for certiorari in Leary, 
| 

however, the Government did not rely upon this theory but 

made arguments essentially similar to those in its brief 


herein. 


In United States v- Heard, Crim. No 1260-67, D.D.C., 
Judge Gasch entered an order May 29, 1968 on the defendant's 
motion in arrest of judgment after conviction under 26 U.S.C. 


section 4744(a). The order. recites that after consideration 


of the motion based essentially on the privilege against self- 
| 


| 
incrimination (Grosso, Marchetti and Haynes) and the Court 
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having been informed that this issue is pending before the 
Court of Appeals in Bartol v. United States, the motion is 
denied on the authority of the Fifth Circuit decision in 

Leary, without prejudice to its being raised again after 

the decision of the Court of Appeals in Bartol or any inter- 
vening dispositive ruling of the Supreme Court. Motions in 
other cases involving similar issues were disposed of similarly 


by..Judge Gasch in connection with the ruling in Heard. 


As_to Zppellant's Brief Parts If and IIT 


Appellee does not raise novel arguments as to these 


issues, which are adequately discussed in Appellant's Brief. 
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FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING IN BANC 


Appellant, by his counsel appointed: by this Court,; peti- 


tions for a rehearing as to the portion of the judgment herein 


° -_= : . : . i, 
which affirmed his conviction on seven counts of violation of 


§ 4742(a) of the Internal Revenue Code of 1954, transfer of 


marihvuana other than pursuant to an official order form of 


the purchaser (the "transfer counts"). Appellant suggests 
~ ° 4 
. | 


that such reconsideration be in banc, 

I. This case involves exceptionally important constitu- 
tional issues as to the validity of appellant's somvietions 
under the transfer counts. A similar issue is pending before 


the United States Supreme Ceurt in Minor v. United States (No. 
: i ar 


189) certiorari granted June 2, 1969, 395 U.S. 932. 


Appellant understends that appellee was referring to 
in its Responsive Memorandum of July 2, 1969 to the 


Court's OrGer to show cause why the convictions herein should 


U.S. 6 (1969), when the government said: 


The seven transfer counts are unaffected by Leary, 
that issue now pending in the Supreme Court for deter- 
mination in the coming term. Accordingly we think as 
to these ccoznts, sumiary reversal is entirely inappro- 
priate. 


ment. (emphasis added) 
In view of the Government's suggestion that the transfer counts 
were not ripe for decision on the constitutional issue, appellant 
is in doubt as to whether the Court considered this important 
legal issue and, if so, as to what were its reasons for decision 
herein. The Court's opinion on this point states: 

Our reading of the Leary case, supra, however, 

finds the transfer counts without the seach of that 

Opinion. fPurning then to appellant's remaining 

Challenges to his conviction on these counts, we 

find them, after careful consideration of the entire 

record, without merit and accordingly affirm the 

conviction upon these counts. 

On Octoder 16, 1968, the court had ordered this case held 
pending the Supreme Court in Leary. Since appellant's 

ght year sentences on the transfer counts were con- 


current with the one to three year sentences on the acquisition 


counts (now reversed), appellant's greatest concern is with the 


~ £= 


| 

1 

i} 

| 

| 
transfer counts. Because the Leary case aid not involve 
; ; | 


i} 
"transfer counts", appellant agrees that the decision therein 


@id not and never could have fully dispose@ of the transfer 


carefully distinguished So ECCS 


counts in his Brief and Reply 


in oral argum ae before the Court (guages Burger, 


and Tamm) in guly, 1968. ik 


| 
It is not clear to appellant whether the Court's opinion, 
in referring to appellant's "remaining challenges, " included 
| 
the constitutional arguments on the transfer counts SORE those 


after careful consideration of the ent ire BOSo with- 


found 
out mIrexit. . . ." If the Court overlooked the sppet tas 


nt's 
“separate constitutional arguments on the transfer coun ts, and 


affirmed on these counts because the transfer counts aré not 
| 


covered by Leary, then the Court should now consider thdse- 


arguments. If the Court considered these erguments, but dis- 

missed them without discussion as without merit, appellan 

urges that the exceptiona mporta of the questions involved 
ms | 


SES for consideration by the Court in banc. 
II. Appellant's constitutional arguments on the transfer 
counts are contained in parts IB and Ic (pages 32-41) of 


Appellant's Brief and pages 20-31 of Appellant's Reply Brie ef. 


The similar question pending fos the Supreme Court in Minor is 


the Fifth Amendment is violated by a conviction for trans- 


Narcotics without a written order form when thet requirement 


Of a statutory scheme compelling the transferee to reveal in- 


¢criminating evidence. Although Minox relates to the Internal Revenue 


Code sections governing narcotics rather than marihuena, the statutory 


schemes for regulation involved are so similar thet a decision in 

favor of Minor would logically reguire reversal of appellant's con- 
1 

victions. 


In sumnary of these constitutional arguments on the transfer 
counts, eppellant contends: 
i) (a) Under the pertinent regulations, as interpreted and applied 
by the Government at the time of the events in this case, and as that 


interpretation was presented to and accepted by the Supreme Court in 


Leary, it was impossible for appellant to obtain an order form from 
his purchaser. These regulations were ultra vires, as held in Leary, 


under a statute which had commanded that such form be available as a 
° 


It should be noted, however, that the Government's interpretation 
that the statute forbids certain transfers, rather than merely taxing 
I (which was held ultra vires as to the Marihuana Tax Act in Leary) 
might be sustained undex the narcotics provisions in Minor, which @if- 
fer on this point as @iscussed in the Briefs herein. In that event, 
a decision for the Government in Minor based upon such a distinction 
would not disvose of eppellant's constitutional arguments herein. 
Similarly, examination cf the Brief for Petitioner filed in the Supreme 
Court August 15, 1969 in Minor indicates strong reliance on the argu- 
ment thet entries required to be made on the blank heroin order form 
after the transfer would have incriminated the transferor; a de- 
cision for Governm d upon this post-transfer feature of the 
S would not dispose of appellant's 


vehicle for regulation and collection of tax. Accordingly, 


‘it was the Government regulation then fully operative which 


it impossible for appellant to comply with the statutory 


mencecer Appellant cannot, either under the statute or 

the Due Process clause of the Fifth Amendment, be punished 
for failing to comply with a statutory command, compliance 
with which was made impossible by ultra vires administrative 
actions by the Government. 

(bd) Application to appellant Of the ultra vires! interpre- 
tation as to the transfer counts was unconstitutional ana 
illegal in several other respects, discussed (with the con- 
tention summarized in the preceding paragraph) in Appellant's 

‘Brief Part IC, pages 40-41 and amplified in Appellant's Reply 
Brief, pages 26-31. 

2) Under “sae statutory scheme itself, appellant may on be 
prosecuted for selling other than pursuant to official order 
form, where he asserts his privilege aeatins’ aa en ee 
tion. Transfer pursuant to the order form would have required 
appellant to see to it that information of the type held by 
Leary to be self-incriminatory was furnished to the Goveraens 
The fact thet the buyer would have been an intermediary in 


furnishing this information to the Government is an immaterial 


the situation under the acguisition counts, 


’ 


ist Party v. United States, 384 F.24 957 (D.C. 


Cir. 1967}, 25 to “two-step incriminatio ‘ppellant's Brief 
—-38).. Phe Government has not shown that the 
necessary information could have been ultimately furnished 
by anyone 2 an 2D) t. Moreover, the entire 
statutory neme required appellant to retain the forms for 
two axrS anc to make them available to enforcement officials 
In this very case (on 
ation which the jury may well have made of an 
stipulation), when demand was made upon appellant 
to produce “the official order LOGI : required to be 
retained by those who have engaged in the transfer of marihuana" 
(naming appellant as transferor), appellant likewise would 
have been incriminated had he produced such a form, yet his 


failure to do so was permitted to be considere@ against him 
on the transfer counts, Finally, the statutory scheme is 
such that the requirement of using an order form shoula not 
be upheld where the tax which the order form is Soshencé to 
implement cannot be collected without iner 


so.because the statute required 


self if the purchaser failed to do 


accepts Appellant's Argument II (the prejudicial joinder issue) 


or III (the issue of whether there was sutticient evidence 
upon which to sustain the conviction) hot eoither ere or 
finds it unnecessary to reach at this time Argument I, the 
judgment should be modified to remand for a new trial as to 
the transfer counts. 

Pinally, if ehelcourt would otherwise affirm as eS 


Anewmonts II and III and either is in doubt or would ‘AR 
as to Argument I, it should nevertheless postpone its decision 


on Argument I in order to permit appellant's case to remain 
alive on appeal (preventing appellant's conviction from be- 
coming final before Minor is decided). This would insure 

| 


that appellant could benefit from a possibly favorable decision 


in Minor. 
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to appellant, because to obtain the order form Varon would have 

had both to pay the $1 or $100 per ounce tax for stamps to 
affixed to the form by the District Director at the time 

of issuance under Code section 4741 (b) ona also, under Code 


section 4742(c) to supply to the Director for entry on the 


form by the Director the details of the proposed transfer, 


including appellant's name and address, thereby fulfilling 
both the revenue collecting and information Repinerae purpose 
of the requirement that the transfer be "in pursuance of" 
the official order form. If the court holds that (1) alone 
is not a sufficient!defense, appellant further contends that 
such testimony was insufficient to permit inference beyond 
a reasonable doubt (2) that Varon, having obtained the order 
form describing the transfer by appellant, failed to deliver it 
to Setar cp en connection with the transfer, although not 
"at the time" of the transfer. This issue (b) raises unré- 

° 
solved questions as to the proper construction of the Marihuana 
Tax Act, which are exceptionally important unless prosecutions 
for transfer other than in pursuance of official order form 
are constitutionally prohibited. 


V. Conclusion: ee 
For the foregoing reasons, a rehearing in banc should 

be granted and the judgment modified to reverse the transfer 

count convictions on the basis of Appellant's Argument I (the 


constitutional issues). In the alternative, if the Court 


_the orGere form to appellant. 

In particular, appellant asks the court to rule: 
(a) thet the burden of producing SAREE OF a crucial Epestion 
(whether the transfers were jn pursuance of written orrer of 
the transferee on a form issued in blank by the secretary of 
the Treasury) is not affected by a statutory presumption when 
the presumption is not aqehaine’ to the jury. This is a ce— 
curring question, on which, the government indicates in its 
brief, the law is not settled. (See Brief for Appellee, page 
18.) 

(b) thet, in the “eanee OF the presumption, the evidence was 
plainly insufficient as a matter of law to establish the 
essential element that the transfer in each of the seven trans- 
actions was other than in pursuance of a written order of Varon 
on 2. form issuea@ in blank by the Secretary of the Treasury, 
where the only evidence was Varon's testimony as to sevte ea 
action that he did not give appellant an order form at oe 
time of the transfer. Such testimony was insufficient (to 


pernit inference beyond a reasonable doubt (1) that Varon 


violate6é the law by not paying tax and obtaining order forms. 


= 


Appellant contends that if; the transferee, Varon, had obtained 


an official order form, the transfer would have been “in pur- 
suance" thereof within the meaning of section 4742(a) of the 


Internal Revenue Code even if Varon never gave the order form 


8 - 


IIl. Appellant requests reconsideration of his argu- 
ments (headed Ii in Appellant's Brief) concerning prejudicial 


joinder of the 14 counts. This argument concerns an issue 


which continually recurs. The jury was permitted and en- 


couregea to cumulate evidence and thus to convict on all 7 
alleged transfer transactions if it believed beyond a reason- 
able doubt that appellant wes guilty on at least one occasion, 
although it was not sure beyond a reasonable doubt as tb any 
ee occasion. In addition, appellant asks the court 
to grant a new trial so that one or an appropriate pene of 
the Seana rer counts can be retried free from ponsier ation of 
appellant's failure to comply with the requirements relating 
to acquisition of marihuana, which appellant was constitution- 


ally privileged not to have placed before the jury. 


IV. Appellant urges rehearing in banc as to his 


contention (headed III A in Appellant's Brief) that there - 
was presented at trial insufficient evidénce upon which) to 
sustain a conviction for the transfer counts. It was Be 
demonstrated beyond a reasonable doubt that the transferee, 
police special agent Varon, failed to comply with the act by 
(1) obtaining an order form, to which the transfer would then 


be "pursuant" or (2) additionally at some other time giving 


